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had warmly disputed, and not well disposed to- 


wards the emperor Sigismund, joined with the 
Italians against the English and German mem- 
bers of the council in a matter of the utmost im- 
portance, the immediate election of a pope before 
the articles of reformation should be finally con- 
cluded. These two nations, in return, united 
with the Italians to choose the cardinal Colonna, 
against the advice of the French divines, who 
objected to any member of the sacred college. 
The court of Rome were gainers in both ques- 
tions. Martin V., the new pope, soon evinced 
his determination to elude any substantial reform. 
After publishing a few constitutions tending to 
redress some of the abuses that had arisen during 
the schism, he contrived to make separate con- 
ventions with the several nations, and as soon 
as possible dissolved the council. 


By one of the decrees passed at Constance, 


another general council was to be assembled in | 


five years, a second at the end of seven more, and 
from that time a similar representation of the 
church was to meet every ten years. Martin V. 
accordingly convoked a council at Pavia, which, 
on account of the plague, was transferred to 
Siena; but nothing of importance was transacted 
by this assembly. That which he summoned 
seven years afterwards to the city of Basle had 
very different results. The pope dying before 
the meeting of this council, was succeeded by 
Eugenius IV., who, anticipating the spirit of its 
discussions, attempted to crush its independence 
in the outset, by transferring the place of session 
to an Italian city. No point was reckoned so 
material in the contest between the popes and 
reformers, as whether a council shoul 
Italy or beyond the Alps. The council of Basle 
began, as it proceeded, in open enmity to the 
court of Rome. Eugenius, after several years 
had elapsed in more or less hostile discussions, 
exerted his prerogative of removing the assembly 
to Ferrara, and from thence to Florence. For 
this he had a specious pretext in the negotiation, 
then apparently tending to a prosperous issue, 
for the re-union of the Greek church; a triumph, 
however transitory, of which his council at Flor- 
ence obtained the glory. On the other hand the 
assembly at Basle, though much weakened by the 
defection of those who adhered to Eugenius, en- 
tered into compacts with the Bohemian insur- 
gents, more essential to the interests of the church 
than any union with the Greeks, and completed 
the work begun at Constance by abolishing the 
annates, the reservations of benefices, and other 
abuses of papal authority. In this it reeceived 
the approbation of most princes; but when, pro- 
veka by the endeavors of the pope to frustrate 
its decrees, it proceeded so far as to suspend, 
and even to depose him, neither France nor 
Germany concurred in the sentence. Even the 
council of Constance had not absolutely asserted 
a right of deposing a lawful pope, except in case 
of heresy, though their conduct towards John 
could not otherwise be justified.* This question 


*The council of Basle endeavored to evade 
this difficulty, by declaring Eugenius a relapsed 
heretic. But, as the church could discover no 
heresy in his disagreement with that assembly, 
the sentence of deposition gained little strength 
by this previous decision. The bishops were 
unwilling to take this violent step against Euge- 
nius: but the minor theologians, the democracy 
of the catholic church, whose right of suffrage 
Seems rather an anomalous infringement of epis- 





‘dignity by the name of Felix V. 


sit in| 


indeed of ecclesiastical public law seems to be 


still undecided. The fathers at Pasle acted how- 
ever with greater intrepidity than discretion, 
and not perhaps sensible of the change that 
was taking place in public opinion, raised Ama- 
deus, a retired duke of Savoy, to the pontifical 
They thus re- 
newed the schism, and divided the obedience of 
the Catholic church for a few years. The em- 
pire however as well as France observed a singu- 
lar and not very consistent neutrality, respecting 
Eugenius as lawful pope, and the assembly at 
Basle as a general council. England warmly 
supported Eugenius, and even adhered to his 
council at Florence; Aragon and some countries 
of smaller note acknowledged Felix. But the 
partisans of Basle became every year weaker; 
and Nicholas V., the successor of Eugenius, 
found no great difficulty in obtaining the cession 
of Felix, and terminating this schism. This vic- 
tory of the court of Rome over the council of 
Basle nearly counterbalanced the disadvantage- 
ous events at Constance, and put an end to the 
project of fixing permanent limitations upon the 
head of the church by means of general councils. 
Though the decree that prescribed the convoca- 
tion of a council every ten years was still unre- 
pealed, no absolute monarchs have ever more 
dreaded to meet the representatives of their peo- 
ple, than the Roman pontiffs have abhorred the 
name of those ecclesiastical synods; once alone, 
and that with the utmost reluctance, has the 
catholic church been convoked since the council 
of Basle; but the famous assembly to which I al- 
lude does not fall within the scope of my present 
undertaking. 


It is a natural subject of speculation, what 
would have been the effects of these universal 
councils, which were so popular in the fifteenth 
century, if the decree passed at Constance for 
their periodical assembly had been regularly ob- 
served. Many catholic writers, of the moderate 
or cisalpine school, have lamented their disuse, 
and ascribed it to that irreparable breach which 
the reformation has made in the fabric of their 
church. But there is almost an absurdity in 
conceiving their permanent existence. What 
chemistry could have kept united such hetero- 
geneous masses, furnished with every principle 
of mutual repulsion? Even in early times, when 
councils, though nominally general, were com- 
posed of the subjects of the Roman empire, they 
had been marked by violence, and contradiction ; 
what then could have been expected from the 
delegates of independent kingdoms, whose ec- 
clesiastical polity, whatever may be said of the 
spiritual unity of the church, had long been far 


too intimately blended with that of the state to! p 


admit of any general control without its assent? 
Nor, beyond the zeal, unquestionably sincere, 


which animated their members, especially at, 


Basle, for the abolition of papal abuses, is there 
any thing to praise in their conduct, or to regret 
in their cessation. The statesman who dreaded 
the encroachment of priests upon the civil gov- 
ernment, the christian, who panted to see his 
rites and faith purified from the corruption of 
ages, found no hope of improvement in the 
councils. They took upon themselves the pre- 
tensions of the popes whom they attempted to 
supercede. By a decree of the fathers of Con- 
stance, all persons, including princes, who should 


copal authority, pressed it with much heat and 


rashness. 


'Rome. 


} 


/came accesary to the guilt of his treachery. 





oppose any obstacle to a journey undertaken by 
the emperor Sigismund, in order to obtain the 
cession of Penedict, are declared excommunica- 
ted, and deprived of their dignities, whether se- 
cular or ecclesiastical. Their condemnation of 
Huss and Jerome of Prague, and the scandalous 
breach of faith which they induced Sigismund 
to commit on that occasion, are notorious. But 
perhaps it is not equally so, that this celebrated 
assembly recognized by a solemn decree, the 
flagitious principle which it had practised, de- 
claring that Huss was unworthy, through his 
obstinate adherence to heresy, of any privilege: 
nor ought any faith or promise to be kept with 
him, by natural, divine,.or human law, to the 
prejudice of the catholic religion.* It will be 
easy to estimate the claims of this congress of 
theologians to our veneration, and to weigh the 
retrenchment of a few abuses against the formal 
sanction of an atrocious maxim. 


It was not however necessary for any govern- 
ment of tolerable energy to seek the reform of 
those abuses which affected the independence 
of national churches, and the integrity of their 
regular discipline at the hands of a general 
council. Whatever difficulty there might be in 
overturning the principles founded on the de- 
cretrals of Isidore, and sanctioned by the pre- 
scription of many centuries, the more flagrant 
encroachments of papal tyranny were fresh 
innovations, some within the actual generation, 
others easily to be traced up, and continually 
disputed. The principai European nations de- 


|termined, with different degrees indeed of ener- 


gy, to make a stand against the despotism of 
In this resistance England was not only 
the first engaged, but the most consistent; her 





*This proposition is the great disgrace of the 
council in the affair of Huss. But the violation 
of his safe-conduct being a famous event in ec- 
clesiastical history, and which has been very 


i'much disputed with some degree of erroneous 


statement on both sides, it may be proper to give 
briefly an impartial summary. 1. Huss came io 
Constance with a safe-conduct of the emperor, 
very loosely worded, and not directed to any in- 
dividuals. 2. This pass however was binding 


‘upon the emperor himself, and was so consider- 


ed by him, when he remonstrated against ne 
arrest of Huss. 3. It was not binding on 

council, who possessed no temporal power, but 
had a right to decide upon the question of heresy. 
4. It is not manifest by what civil authority Huss 
was arrested, nor can I determine how far the 
imperial safe-conduct was a legal protection with- 
in the city of Constance. 5. Sigismund was 
ersuaded to acquiesce in the capital punish- 
ment of Huss, and even to make it his own act, 


'by which he manifestly broke his engagement. 


6. It is evident, that in this he acted by the ad- 
vice and sanction of the council, who thus be- 


| The great moral to be drawn from the story of 
John Huss’ condemnation is, that no breach of 
| faith ean be excused by our opinion of ill desert 
in the party, or by a narrow interpretation of our 
lown engagements. Every capitulation ought to 
ibe construed favorably for the weaker side. In 
such cases, it is emphatically true, that if the 
letter killeth, the spirit should give life. 

: Gerson, the most eminent theologian of his 
‘age, and the corypheusof the party that opposed 
‘the transalpine principles, was deeply concerned 
in this atrocious business. 
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free parliament preventing, as far as the times) profligate statesman, his secretary, Aineas Syl- 
permitted, that anemones to which a court vius. Fresh concordats, settled at Aschaffenburg 
is liable. We have already seen, that a founda-|in 1448, nearly upon the footing of those con- 
tion was laid in the statute of provisors under | cluded with Martin V., surrendered great part 
Edward III. In the next reign, many other,of the independence for which Germany had | 
measures tending to repress the interference|contended. The pope retained his annates, or 


of Rome were adopted ; especially the great sta-| at least a sort of tax in their place; and instead | 


tute of premunire, which subjects all persons | 
bringing papal bu'ls for translation of bishops 
and other enumerated purposes into the king- 
dom to the penalties of forfeiture and perpetual 


of reserving benefices arbitrarily, he obtained the 
| positive right of collation during six alternate 
| months of every year. Episcopal elections were 


lo ° »| 
| freely restored to the chapters, except in case of 


imprisonment. This act received, and probably | translation, when the pope still continued to 
was designed to receive, a larger interpretation | nominate; as he did also, if any person, canoni- 
than its language appears to warrant. Combi-|cally unfit, were presented to him for confirma- 
ned with the statute of provisors, it put a stop to|tion. Such is the concordat of Aschaffenburg, | 
the pope’s usurpation of patronage, which had} by which the catholic principalities of the empire | 
impoverished the church and kingdom of Eng-| have always been governed, though reluctantly | 
land for nearly two centuries. Several attempts) acquiescing in its disadvantageous provisions. 
were made to overthrow these enactments; the| Rome, for the remainder of the fifteenth century, | 
first parliament of Henry IV. gave a very large| not satisfied with the terms she had imposed, is| 
power to the king over the statute of provisors,|said to have continually encroached upon the 
enabling him even to annul it at his pleasure.| right of election. But she purchased too dearly 
This however does not appear in the statutes. her triumph over the weakness of Frederic LIL. ;| 
Henry indeed, like his predecessors, exercised | 
rather largely his prerogative of dispensing with | 
the law against papal provisions; a prerogative 
which, as to this point, was itself taken away, 
by an act of his own, and another of his son path before the Saxon reformer. 

Henry V. But the statute always stood unre-| I have already taken notice that the Castilian 
pealed ; and it is a satisfactory proof of the eccle- | church was in the first ages of that monarchy, 
siastical supremacy of the legislature, that in the | nearly independent of Rome. But after many | 
concordate made by Martin V. at the council of | gradual encroachments, the code of laws pro- 
Constance with the English nation, we find no| mulgated by Alfonso X., had incorporated a great 
mention of reservations or benefices, of annates,| part of the decretals, andthus given the papal | 
and the other principal grievances of that age;|jurisprudence an authority, which it no where | 
our ancestors disdaining to accept by compromise | else possessed, in national tribunals. That rich- 
with the pope any modification or even confir-|ly endowed hierarchy was a tempting spoil. The 
mation of their statute law. They had already | popes filled up its benefices by means of expec- 





and the Hundred Grievances of Germany, pre-| 
sented to Adrain VI. by the diet of Nuremburg 
in 1522, manifested the workings of a long-trea-| 
sured resentment, that had made straight the 


| collate. 


restrained another flagrant abuse, the increase 
of first fruits of Boniface LX.; an act of Henry 
IV. forbidding any greater sum to be paid on 
that account than had been formerly accustomed. 

It will appear evident to every person ac- 
quainted with the temporary historians, and the 
proceedings of parliament, that besides partaking 
in the general resentment of Europe against the 
papal court, England was under the influence 
ofa peculiar hostility to the clergy, arising from 
the dissemination of the principles of Wickliffe. 
All ecclesiastical possessions were marked for 
fpoliation by the system of this reformer; and 
the house of commons more than once endeavor- 
ed tocarry it into effect, pressing Henry IV. to 
seize the temporalities of the church for public 
exigencies. This recommendation, besides its 
injustice, was not likely to nove Henry, whose 
policy had been to sustain the prelacy against 
their new adversaries. Ecclesiastical jurisdic- 
tion was kept in better control than formerly by 
the judges of common law, who through rather 
a strained construction of the statute of premu- 
nire, extended its penalties to the spiritual 
courts, when they transgressed their limits. The 
privilege of clergy in criminal cases still remain- 
ed; but it was acknowledged not to comprehend 
high treason. 

Germany, as well as England, was disappoin- 
ted of her hopes of general reformation by the 
Italian party at Constance; but she did not sup- 
ply the want of the council’s decrees with suffi- 
cient decision. A concordat with Martin V. 


left the pope in possession of too great a part of 


his recent’ usurpations. This however was re- 
pugnant tothe spirit of Germany, which called 
for a more thorough reform with all the national 
roughness and honesty. The diet of Mentz du- 
ring the continuance of the council of Basle 
adopted all those regulations hostile to the papal 
interests which occasioned the deadly quarrel 
between that assembly and the court of Rome. 
But the German empire was betrayed by Fred- 
eric III., and deceived by an accomplished but 


‘tatives and reserves with their own Italian de- 
_pendents. We find the cortes of Palencia in 
| 1388 complaining that strangers are beneficed in| 
‘Castile, through which the churches are ill sup- 
plied, and native scholars cannot be provided,| 
iand requesting the king to take such measures | 
‘in relation to this as the kings of France, Ara-| 
gon,and Navarre, who do not permit any but 
‘natives to hold benefices in their kingdoms. The | 
|king answered to this petition that he would use 
|his endeavors to thatend. And this is express- 
ed with greater warmth by a cortes of 1473, who 
|declare it to be the custom of all Christian na-| 
‘tions that foreigners should not be promoted to| 
'benefices, urging the discouragement of native | 
\learning, the decay of charity, the bad perfor-| 
/mance of religious rites, and other evils arising | 
from the non-residence of beneficed priests, and | 
|request the king to notify to the court of Rome, 
that no expectative or provision in favor of for-| 
‘eigners can be received in future. This petition 
seems to have passed into a law ; but | am igno- 
‘rant of the consequences. Spain certainly took 
|an active part in restraining the abuses of a pon- 
tifical authority at the councils of Constance and 
| Basle ; to which I might add the name of Trent, 
‘if that assembly were not beyond my province, 
France, dissatisfied with the abortive termina-' 
tion of her exertions during the schism, rejected 
the concordat offered by Martin V. which held 
out but a promise of imperfect reformation. She 
‘suffered in consequence of the papal exactions 
for some years; till the decrees of the council of 
Basle prompted her to more vigorous efforts for 
independence, and Charles VII. enacted the 
|famous Pragmatic Sanction of Bourges. This 
jhas been deemed a sort of Magna Charta of the 
|Gallican church; for though the law was speedi- 
| ly abrogated, its principle has remained fixed as 
the basis of ecclesiastical liberties. By the Prag- 
;matic Sanction, a general council was declared 
‘superior to the pope; elections of Bishops were! 
made free from all control; mandats or grants in! 
expectancy, and reservations of benefices were| 
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taken away; first fruits were abolished. This 
defaleation of wealth, which had now become 
dearer than power, could not be patiently borne 
at Rome. Pius II., the same AEneas Sylvius who 
had sold himself to oppose the council of Easle 
in whose service he had been originally distin- 
guished, used every endeavor to procure the re- 
peal of this ordinance. With Charles VII. he 
had no success; but Louis XI. partly out of blind 
hatred to his father’s memory, partly from a de- 
lusive expectation that the pope would support 
the Angevin faction in Naples, repealed the 
Pragmatic Sanction. This may be added to other 
proofs, that Louis X!., even according to the 
measures of worldly wisdom, was not a wise po- 
litician. His people judged from better feelings ; 
the parliament of Paris constantly refused to en- 
register the revocation of that favorite law, and 


|it continued in many respects to be acted upon 


till the reign of Francis I. At the States General 
of Tours, in 1484, the inferior clergy, seconded 


| by the two other orders, earnestly requested that 
\the Pragmatic Sanction might be confirmed ; but 


the prelates were timid or corrupt, and the re- 


|gent Anne was unwilling to risk a quarrel with 


the holy see. This unsettled state continued, 
the Pragmatic Sanction neither quite enforced 
nor quite repealed, till Francis I., having accom- 
modated the differences of his predecessor with 
Rome, agreed upon a final concordat with Leo 


| X., the treaty that subsisted for almost three cen- 


turies between the papacy and the kingdom of 
France. Instead of capitular election or papa’ 
provision, a new method was devised for filling 
the vacancies of episcopal sees. The king was 
to nominate a fit person whom the pope was to 
The one obtained an essential patron- 
age, the other preserved his theoretical supre- 
macy. Annates were restored to the pope; a 
concession of great importance. He gave up his 
indefinite prerogative of reserving benefices, and 
received only a small stipulated patronage. This 
convention met with strenuous opposition in 
France; the parliament of Paris yielded only to 
force; the university hardly stopped short of se- 


| dition; the zealous Gallicans have ever since de- 


plored it, as a fatal wound to their liberties.— 


| There is much exaggeration in this, as far as the 
gg > 


relation of the Gallican church to Rome is con- 
cerned ; but the royal nominations to bishoprics 
impaired of course the independence of the hier- 
archy. Whether this prerogative of the crown 
were upon the whole beneficial to France, is a 
problem that I cannot affect to solve; in this 
country there seems little doubt, that capitular 
elections, which the statute of Henry VIII. has 
reduced to a name, would long since have de- 
generated into the corruption of close boroughs ; 
but the circumstances of the Gallican establish- 
ment may not have been entirely similar, and 
the question opens a variety of considerations, 
that do not belong to my present subject. 

From the principles established during the 
schism, and in the Pragmatic Sanction of Bourges, 
arose the far-famed liberties of the Gallican 
church, which honorably distinguished her from 
other members of the Roman communion. These 
have been referred by French writers to a much 
earlier era; but, except so far as that country 
participated in the ancient ecclesiastical inde- 
pendence of all Europe, before the papal en- 
croachments had subverted it, I do not see that 
they can be properly traced above the fifteenth 
century. Nor had they acquired even at the ex- 
piration of that age the precision and consistency 
which was given in later times by the constant 
spirit of the parliaments and universities, as well 
as by the best ecclesiastical authors, with little 
assistance from the crown, which, except ina 
few periods of disagreement with Rome, has ra- 
ther been disposed to restrain the more zealous 
Gallicans. These liberties therefore do not strict- 
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ly fall within my limits, and it will be sufficient 
to observe, that they depended upon two max- 
ims; one, that the pope does not possess any 
direct or indirect temporal authority; the other, 
that his spiritual jurisdiction can only be exer- 
cised in conformity with such parts of the canon 
law as are received by the kingdom of France. 
Hence, the Gallican church rejected a great part 
of the Sext and Clementines, and paid little re- 
gard to modern papal bulls, which in fact obtain- 
ed validity only by the king’s approbation. 

The pontifical usurpations which were thus 
restrained, affected, at least in their direct ope- 
ration, rather the church than the state; and 
temporal governments would only have been 
half emancipated, if their national hierarchies 
had preserved their enormous jurisdiction. Eng- 
land, in this also, began the work, and had 
made a considerable progress, while the mista- 
ken piety or policy of Louis LX. and his succes- 
sors had laid France open to vast encroachments. 
The first method adopted in order to check them 
was rude enough; by seizing the bishop’s ef- 
fects, when he exceeded his jurisdiction. This 
jurisdiction, according to the construction of 
churchmen, became perpetually larger; even the 
reforming council of Constance gives an enume- 
ration of ecclesiastical causes far beyond the 
limits acknowledged in England, or perhaps in 
France. But the parliament of Paris, instituted 
in 1304, gradually established a paramount au-) 
thority over ecclesiastical as well as civil tribu- 
nals. Their progress was indeed very slow. At 
a famous assembly in 1329, before Philip of Va- 
lois, his advocate general, Peter de Cugnieres, 
pronounced a long harangue against the excesses 
of spiritual jurisdiction. This is a curious illus- 
tration of that branch of legal and ecclesiastical 
history. It was answered at large by some bish- 
ops, and the king did not venture to take any 
active measures at that time. Several recula- 
tions were however made in the fourteenth cen- 
tury, which took away the ecclesiastical cogni- 
zance of adultery, of the execution of testaments 
and other causes which had been claimed by the 
clergy. Their immunity in criminal matters was 
straitened by the introduction of privileged cases, 
to which it did not extend; such as treason, 
murder, robbery, and other heinous offences. 
The parliament began to exercise a judicial con- 
trol over episcopal courts. It was not however 
till the beginning of the sixteenth century, ac- 
cording to the best writers, that it devised its 
famous form of procedure, the appeal because of 
abuse. This, in the course of time, and through 
the decline of ecclesiastical power, not only 
proved an effectual barrier against encroach- 
ments of spiritual jurisdiction, but drew back 
again to the lay court the greater part of those 


law, had appertained toa different cognizance. 
Thus testamentary, and even, in a great degree, 


matrimonial causes were decided by the parlia-) 
ment; and in many other matters, that body,| 


being the judge of its own competence, narrow- 


ed, by means of the appeal because of abuse, the | 


This 


boundaries of the opposite jurisdiction. 


remedial process appears to have been more 


extensively applied than our English writ of 


prohibition. The latter merely restrains the in- 
terference of the ecclesiastical courts in matters 
which the law has not committed to them. But 
the parliament of Paris considered itself, I ap- 
prehend, as conservator of the liberties and dis- 
cipline of the Gallican church; and interposed 
the appeal because of abuse whenever the spiri- 
tual court, even in its proper province, trans- 
gressed the canonical rules by which it ought 
to.be governed. A 
While the bishops of Rome were losing their 
general influence over Europe they did not gain 
more estimation in Italy. It is indeed a problem 
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|unoffending neighbor. 
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of some difficulty, whether they derived any 
substantial advantage from their temporal prin- 
cipality. For the last three centuries, it has cer- 
tainly been conducive to the maintenance of 
their spiritual supremacy, which in the compli- 
cated relations of policy, might have been en- 
dangered by their becoming the subjects of any 
particular sovereign. But | doubt whether their 
real authority over Christendom in the middle 
ages was not better preserved by a state of no- 
minal dependence upon the empire, without 
much effective control on one side, or many 
temptations to worldly ambition on the other. 
That covetousness of temporal sway which, 
having long prompted their measures of usurpa- 
tion and forgery, seemed, from the time of Inno- 
cent IIT. and Nicholas III. to reap its gratification, 
impaired the more essential parts of the papal 
authority. Inthe fourteenth and fifteenth cen- 
turies, the popes degraded their character by too | 
much anxiety about the politics of Italy. The 
veil woven by religious awe was rent asunder 
and the features of ordinary ambition appeared 
without disguise. For it was no longer 
magnificent and original system of spiritual 
power, which made Gregory VII[., even in exile, 
a rival of the emperor, which held forth redress 
where the law could not protect, and punish- 
ment where it could not chastise; which fell in 
sometimes with superstitious feeling, and some- 
times with political interest. Many 

lieve that the pope could depose a schismatic 
prince, who were disgusted at his attacking an 
As the cupidity of the 
clergy in regard to worldly estate had lowered 
their character every where, so the simil: 
duct of their head undermined the respect felt 
for him in Italy. The censures of the church, 
those excommunications and interdicts, which 
had made Europe tremble, became gradually 
despicable as weil as odious, when they were 
lavished in every squabble for territory, which 
the pope was pleased to make his own.* Even 
crusades, which had already been tried against 
the heretics of Languedoc, were now preached 
against all who espoused a different party from 
the Roman see in the quarrels of Italy. Such 


that 


might be- 


rcon- 
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heads of the church. Men generally advanced 
in years, and born of noble Italian families, made 
the papacy subservient to the elevation of their 
kindred, or to the interests of a local faction. 
For such ends they mingled in the dark conspi- 
racies of that bad age, distinguished only by the 
more scandaious turpitude of their vices from 
the petty tyrants and intriguers with whom they 
were engaged. In the latter part of the fiftes nth 
century, when all favorable prejudices were 
worn away, those who occupied the most con- 
spicuous Station in Europe disgraced their name 
by more notorious profligacy, than could 
ralleled in the darkest ages that had preceded ; 
and at the moment beyond which this work is 
not carried, invasion of Italy by 
VIII., I must leave the pontifical throne in the 
possession of Alexander VI. 

It has been my object in the present chapter 
to bring within the compass a few hours’ 
perusal the substance of a great and interesting 
branch of history; not certainly with such ex- 
tensive reach of learning as the subject might 
require, but from sources of unquestioned credi- 
bility. Uneonsciousof any partialities, that could 
give an oblique bias to my mind, I have not been 
very solicitous to avoid offence, where otfence 
is so easily taken. Yet there is one misinterpre- 
tation of my meaning which I would gladly ob- 
viate. I have not designed, in exhibiting with- 
out disguise the usurpations of Rome during the 
middle ages, to furnish materials for unjust pre- 
judice or unfounded distrust. It is an advanta- 
geous Circumstance for the philosophical inquirer 
into the history of ecclesiastical dominion, that, 
as it spreads itself over the vast extent of fifteen 
centuries, the dependence of events upon gen- 
eral causes, rather than on transitory combina- 
tions or the character of individuals, is made 
more evident and the future more probably 
foretold from a consideration of the past, than 
we are apt to find in political history. Five cen- 
turies have now elapsed. during every one of 
which the authority of the Roman see has suc- 
cessively declined. Slowly and silently receding 
trom their claims to temporal power, the pontifis 
hardly protect their dilapidated citadal from the 


be par- 


y 
the Charles 


of 












| fects, or to such as were connected with religion,|tg Yevive institutions which can be 


were those directed at Frederic II., at Manfred,| evolutionary concussions of modern times, the 
and at Matteo Visconti, accompanied by the | rapacity of governments, and the growing averse- 
usual bribery, indulgencies and remission of sins.| ness to ecclesiastical influence. But if thus 
The papal interdicts of the fourteenth century |pearded by unmannerly and threatening inno- 
wore a different complexion from those of former | vation, they should occasionally forget that cau- 
times. ‘Though tremendous to the imagination, | tious policy which necessity has prescribed, if 
they had hitherto been confined to spiritual ef-|;hey should attempt, an unavailing expedient! 

. no longer 
as the prohibition of marriage and sepulture. Put! operative, or principles that have died away, 
Clement V., on account of an attack made by the | their defensive efforts will not be unnatural, nor 
Venetians upon Ferrare in 1309, proclaimed the | ought to excite either indignation or alarm. A 


ag _whole people infamous, and incapable for three | ¢alm, comprehensive study of ecclesiastical his- 
causes which by prescription, and indeed by! ; 


generations of any office, their goods, in every |tory, not in such scraps and fragments as the 
part of the world, subject to confiscation, and | ordinary partisans of our ephemeral literature 
every Venetian, wherever he might be found, lobtrude upon us, is perhaps the best antidote to 
liable to be reduced into slavery. A bull in the |extravagant apprehensions. Those who know 
same terms was published by Gregory XI.in| what Rome has once been, are best able to ap- 
1376 against the Florentines. | preciate what she is; those who have seen the 
From the termination of the schism, as the|thunderbolt in the hands of the Gregories and 
popes found their ambition thwarted beyond the!the Innocents, will hardly be intimidated at the 
Alps, it was diverted more and more towards |sallies of decrepitude, the impotent dart of Priam 
\schemes of temporal sovereignty. In these we |amidst the crackling ruins of Troy. 
do not perceive that consistent policy, which END OF FIRST VOLUME. 
remarkably actuated their conduct as supreme 


r r : 7 

*I[n 1290, Pisca was put under an interdict for 
having conferred the signiory on the count of! 
Montefeltro, and he was ordered on pain of ex-| 
communication to lay down the government 
within a month. A curious style for the pope | 
to adopt towards a free city! Six years before | 
the Venetians had been interdicted, because 
\they would not allow their gallies to be hired by 
|the king of Naples. But it would be almost end-| 
less to quote every instance. 


CHAPTER VIII. 
THE CONSTITUTIONAL HISTORY OF ENGLAND. 
PART I. 

The Ang'o-Saxon Constitution—Sketch of Anglo-Saxon History 
—Suecession to the Crown—orders of Men—Thanes and 
Ceorls— Wittenagemot—Judicial System—Division into Hun. 
dreds—County Court—Trial by Jury—its Antiquity investi- 
gated—Law of Frank-Pledge—its several Stages—Question 
of Feudal Tenures before the Conquest. 


No unbiassed observer, who derives pleasure 
from the welfare of his species, can fail to con- 
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sider the long and unintcrruptedly increasing 
prosperity of England as the most beautiful phe- 
nomenon in the history of mankind. Climates 
more propitious may impart more largely the 
mere enjoyments of existence; but in no other 
region have the benefits that political institutions 
can confer been diffused over so extended a pop- 


ulation; nor have any people so well reconciled | 


the discordant elements of wealth, order, and 
liberty. 
to the soil of this island, sor to the latitude in 


which it is placed; but to the spirit of its laws, | 


from which, through various means, the charac- 
teristic independence and industriousness of our 
nation have been derived. 
therefore, of England, must be, to inquisitive 
men of all countries, far more to ourselves, an 
object of superior interest; distinguisned, espe- 
cially, as it is from all free governments of pow- 
erful nations which history has recorded, by its 
manifesting, after the lapse of several centuries, 
not merely no symptom of irretrievable decay, 
but a more expansive energy. Comparing long 
periods of time, it may be justly asserted that the 


administration of government has progressively | 


become more equitable, and the privileges of the 
subject more secure; and, though it would be 
both presumptuous and unwise to express an 
unlimited confidence as to the durability of lib- 
erties, Which owe their greatest security to the 
constant suspicion of the people, yet, if we calm- 
ly reflect on the present aspect of this country, 
it will probably appear, that whatever perils may 
threaten our constitution, are rather from mis- 


chiefs altogether unconnected with it than from | 


any intrinsic defect of its own. It will be the 
object of the ensuing chapter to trace the gradual 
formation of this system of government. Such 
an investigation, impartially conducted, will de- 
tect errors diametrically opposite ; those intended 
to impose on the populace, which, on account 
of their palpable nature and the ill faith with 


which they are usually proposed, I have seldom | 


thought it worth while directly to repel; and 
those which better informed persons are apt to 
entertain, caught from transient reading, and the 
misrepresentations of late historians, but easily re- 
futed by the genuine testimony of ancient times. 

The seven very unequal kingdoms of the 
Saxon Heptarchy, formed successively out of the 
countries wrested from the Britons, were orig- 
inally independent of eachother. Several times, 
however, a powerful sovereign acquired a pre- 


ponderating influence over his neighbors, mark- | 
Seven are | 


ed perhaps by the payment of tribute. 
enumerated by Bede as having thus reigned over 
the whole of Pritain; an expression which must 
be very loosely interpreted. Three kingdoms 
became at length predominant; those of Wessex, 
Mercia, and Northumberland. The first render- 
ed tributary the small states of the South-East, 


and the second that of the Eastern Angles. Put | 


Egbert, king of Wessex, not only incorporated 
with his own monarchy the dependent kingdoms 
of Kent and Essex, but obtained an acknowledg- 
ment of his superiority from Mercia and Nor- 
thumberland; the latter of which, though the 
most extensive of any Anglo-Saxon state, was 


too much weakened by its internal divisions to | 


offer any resistance. Still however the kingdoms 
of Mercia, East Anglia, and Northumberland re- 
mained under their ancient line of sovereigns; 
nor did either Egbert or his five immediate 
successors assume the title of any other crown 
than Wessex.* 


*Alfred denominates himself in his will, Occi- 
dentalium Saxorum rex; and Asserius never 


gives him any other name. But his son Edward 
the Elder takes the title of rex Anglorum on his 
coins. Vid. Numisinata Anglo-Saxon, in Hick’s 
Thesaurus, vol. ii. 


These advantages are surely not owing | 


The constitution, | 


| The destruction of those minor states was re- 
served for a different enemy. About the end of 
the eighth century the northern pirates began to 
ravage the coasts of England. Scandinavia ex- 
hibited in that age a very singular condition of 
society. Her population, continually redundant 
jin those barren regions which gave it birth, was 
jcast out in search of plunder upon the ocean. 
/Those who loved riot rather than famine embark- 
ied in Jarge armaments under chiefs of legitimate 
authority, as wellas approved valor. Such were 
ithe Sea-kings, renowned in the stories of the 
|North; the younger branches commonly of royal 
families, who inherited, as it were, the sea for 
their patrimony. Without any territory but on 
the bosom of the waves, without any dwelling 
| but their ships, these princely pirates were obey- 
ed by numerous subjects, and intimidated mighty 
nations.* Their invasions of England became 
continually more formidable; and, as their confi- 
dence increased, they began first to winter, and 
ultimately to form permanent settlements in the 
country. By their command of the sea, it was 
easy for them to harass every part of an island 
presenting such an extent of coast as Britain; 
the Saxons, after a brave resistance, gradually 
gave way, and were on the brink of the same 
servitude or extermination which ther own arms 
had already brought upon the ancient possessors. 

From this imminent peril, after the three de- 
pendent kingdoms, Mercia, Northumberland, and 
East Anglia, had been overwhelmed, it was the 
glory of Alfred to rescue the Anglo-Saxon mon- 
archy. Nothing less than the appearance of a 
hero so undesponding, so enterprising, and so 
just, could have prevented the entire conquest 
\of England. Yet he never subdued the Danes, 
/nor became master of the whole kingdom. The 
Thames, the Lea, the Ouse, and the Was road 
called Walting-street, determined the limits of 
Alired’s dominion. To the north-east of this 
boundary were spread the invaders, still denom- 
inated the armies of East Anglia and Northum- 
berland; a name terribly expressive of foreign 
|conquerors, who retained their warlike confed- 
eracy, Without melting into the mass of their 
subject population. Three able and active sov- 
ereigns, Edward, Athelstan, and Edmund, the 
successors of Alfred, pursued the course of vic- 
tory, and finally rendered the English monarchy 
co-extensive with the present limits of England. 
Yet even Edgar, the most powerful of the Anglo- 
Saxon kings, did not venture to interfere with 
the legal customs of his Danish subjects.f 

Under this prince, whose rare fortune as well 
as judicious conduct procured him the surname of 
Peaceable, the kingdom appears to have reached 
\its zenith of prosperity. But his premature death 
changed the scene. The minority and feeble 
character of Ethelred IJ. provoked fresh incur- 
sions of our enemies beyond the German sea. A 
long series of disasters, and the inexplicable trea- 
\son of those to whom the public safety was en- 
trusted, overthrew the Saxon line, and establish- 
‘ed Canute of Denmark upon the throne. 

The character of the Scandinavian nations 
was in some measure changed from what it had 
been during their first invasions. They had 
embraced the Christian faith; they were consol- 
jidated into great kingdoms; they had lost some 


| *For these Vikingr, or Sea-kings, a new and 
interesting subject, [ would refer to Mr. Turner’s 
History of the Anglo-Saxons, in which valuable 
work almost every particular that can illustrate 
our early annals will be found. 
tin 1064, after a revolt of the Northumbrians, 
Edward the Confessor renewed the laws of Ca- 
nute. Chronic. Saxon. It seems now to be as- 
certained by the comparison of dialects, that the 
| inhabitants from the Humber, or at least the 
| Tyne, to the Frith of Forth were chiefly Danes. 





of that predatory and ferocious spirit which a 
religion invented, as it seemed, for pirates had 
stimulated. Those too who had long been settled 
in England became gradually more assimilated to 
the natives, whose laws and language were not 
radically different from their own. Hence the 
accession of a Danish line of kings produced 
neither any evil, nor any sensible change of pol- 
ity. But the English still outnumbered their 
conquerors, and eagerly returned, when an op- 
portunity arrived, tothe ancient stock. Edward 
the Confessor, notwithstanding his Norman fa- 
vorites, was endeared by the mildness of his 
character to the English nation; and subsequent 
miseries gave a kind of posthumous credit toa 
reign not eminent either for good fortune or wise 
government. 

- Ina stage of civilization so little advanced as 
that of the Anglo-Saxons, and under circumstan- 
ces of such incessant peril, the fortunes of a 
nation chiefly depend upon the wisdom and 
valor of its sovereigns. No free people, there- 
fore, would entrust their safety to blind chance, 
and permit a uniform observance of the heredita- 
ry succession to prevail against strong public 
expediency. Accordingly the Saxons, like most 
other European nations, while they limited the 
inheritance of the crown exclusively to one royal 
family, were not very scrupulous about its devo- 
lution upon the nearest heir. It is an unwarrant- 
ed assertion of Carte, that the rule of the Anglo- 
Saxon monarchy was “lineal agnatic succession, 
the blood of the second son having noright until 
the extinction of that of the eldest.”* Unques- 
tionably the eldest son of the last king, being of 
full age, and not manifestly incompetent, was his 
natural and probable successor ; nor is it perhaps 
certain, that he always waited for an election to 
take upon himself the rights of sovereignty, 
although the ceremony of coronation, according 
to the ancient form, appears to imply its neces- 
sity. But the public security in those times was 
thought incompatible with a minor king; and the 
artificial substitution of aregency, which stricter 
notions of hereditary right have introduced, had 
never occurred to so rude a people. Thus, not 
to mention those instances which the obscure 
times of the Heptarchy exhibit, Ethelred I., as 
some say, but certainly Alfred, excluded the 
progeny of their elder brother from the throne.t 
Alfred, in his testament, dilates upon his own 
title, which he builds upon a triple foundation, 
the will of his father, the compact of his brother 
Ethelred, and the consent of the West-Saxon 
nobility. A similar objection to the government 
of an infant, seems to have rendered Athelstan, 
notwithstanding his reputed illegitimacy, the 
oe choice upon the death of Edward the 
iider. Thus too the sons of Edmund I. were 
postponed to their uncle Edred, and, again, pre- 
terred to his issue. And happy might it have 
been for England if this exclusion of infants had 
always obtained. But upon the death of Edgar, 
the royal family wanted some prince of mature 
years to prevent the crown from resting upon the 
head of a child ;{ and hence the minorities of Ed- 
ward II. and Ethelred II. led to misfortunes 
which overwhelmed for a time both the house of 
Cerdic and the English nation. 


*Blackstone has labored the same proposition ; 
but his knowledge of English history was rather 
superficial. 

tHume says, that Ethalwald, who attempted 
to raise an insurrection against Edward the Elder, 
was son of Ethelbert. The Saxon Chronicle 
only calls him the king’s cousin ; which he would 
be as the son of Ethelred. 

tAccording to the historian of Ramsey, a sort 
of interregnum took place on Edgar’s death; his 
son’s birth not being thought sufficient to give 
him a clear right during infancy. 
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The Kneledenen maameenies . tenia its | earlier 


period, seems to have suffere d but little from that 
nobility, 
of | ally called upon to bear ar 


insubordination among the superior 
which ended in dismembering the empire 
Charlemagne. 
stan were not likely to permit it. 
glish counties, 


of their governors. 
dom was subdued, there arose, 
ministration of a single earl. 

their union, Mercia, Northumberland, and East 
Anglia were regarded in some degree as distinct 
parts of the monarchy. A difference of laws, 
though probably but slight, kept up this separa- 
tion. Alfred governed ‘Me srcia by the hands of a 
nobleman who had married his daughter Ethel- 


fleda; and that lady, after her husband’s death, | 


held the reins with a masculine energy till her 
own; when her brother Edward took the province 
into his immediate command. 


began to overpower the royal authority, as they 
had done upon the continent. England under 
this prince was not far removed from the condi- 
tion of France under Charles the Bald. In the} 
time of Edward the Confessor, the whole king- 
dom seems to have been divided among five 
earls,* three of whom were Goodwin and his! 
sons Harold and Tostig. 
at, that the royal line was soon supplanted by the 
most powerful and popular of these leaders, a 
prince well worthy to have founded a new dy- 
nasty, if his eminent qualities had not yielded to 
those of a still more illustrious enemy. 


There were but two denominations of persons | 
Thanes and Ceorls; | 


above the class of servitude, 
the owners and the cultivators of land, or rather 
perhaps as a more accurate distinction, the gentry 
and the inferior people. 
nations, as is well known, the weregild, or com- 
pensation for murder, was the standard measure 
of the gradations of society. In the Anglo-Saxon 
laws, we find two ranks of freeholders; the first 
called King’s Thanes, whose lives were 
1200 shillings ; the second of inferior degree, whose 
composition was half thatsum. That of a ceorl 
was 200 shillings. The nature of this distinction 
between royal and lesser thanes is very obscure ; 
and { shall have something more to say of it 
presently. However the thanes in general, or 
Anglo-Saxon gentry, must have been very nu- 
merous. A law of Ethelred directs the sheriff to 
take twelve of the chief thanes in every hundred, 
as his assessors on the bench of justice. And 
from Domesday-book we may collect that they 
had formed a pretty large class, at least in some | 
counties, under Edward the Confessor.+ 

The composition for the life of a ceorl was, as 
has been said, 200 shillings. If this proportion 
to the value of a thane points out the subordina- 
tion of ranks, it ey does not exhibit the | 


‘The word earl (eorl) meant originally a man 
of noble birth, as opposed to the ceorl. 
not a title of office till the eleventh century, 
when it was used as sy nonymous to alderman, 
for a governor of acounty ora province. After 
the conquest, it superseded altogether the ancient 
title. 


tDomesday Book having been compiled by 
different sets of commissioners, their language 
has sometimes varied in describing the same class 
of persons. The liberi homines, of whom we find 
continual mention in some counties, wer e per-| 
haps not different from the thaini, who occur in | 
other places. 
and a clear appre! hension of the classes of society | 
mentioned in Domesday seems at present unat-| 
tainable. 
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Such kings as Alfred and Athel- | 
And the En- 
each under its own alderman, 
were not of asize to encourage the usurpations 
But when the whole king- 
unfortunately, a 
fashion of entrusting great provinces to the ad- 
Notwithstanding 


But from the era of | 
Edward II.’s accession, the provincial governors | 


It cannot be wondered | 


Among a!] the northern | 


valued at} 


It was] 


But this aubje ct is very obscure ;| 


lower freemen in a state of comple te » abas ement. 
The ceorl was not bound, as far to 
the land which he cultivated 3% a Was occasion- 
s for the public safety ; 
he was protected against personal injuries, or 
trespass on his land ; “he was capable of property, 
land of the privileges which it conferred. If he 
came to possess five hydes of land, (or about 600 
jacres,) with a church and mansion of his own, 
he was entitled to the name and rights of a thane. 
|I am however inclined to suspect, that the ceor! 
were sliding more and more towards a state 
servitude before the conquest. The natural 
tendency of such times of rapine, with the anal- 
ogy of a similar change in France, leads to this 
conjecture. And as it was part of those singular 
regulations which were devised for the preserva- 
tion of internal peace, that every man should be 
enrolled in some tithing, and be dependent upon 
some lord, it was not very easy for the ceorl to 
exercise the privilege (if he possessed it) of quit- 
ting the soil upon which he lived. 
Notwithstanding this, I doubt whether it can 
be proved, 
|Glanvil, whose treatise was written about 1180, 
that the peasantry of England were reduced to 
that extreme debasement, which our law-books 
icall villenage, a condition which left them no 
| civil ‘aah with respect to their lord. For, by 
the laws of William the Conqueror, there was 
still a composition fixed for the murder of a vil- 
|lein or ceorl, the strongest proof of his being, as 
it was called, law-worthy, and possessing a 
rank, however subordinate, in political society. 
| And this composition was due to his kindred, not 
to the lord. Indeed, it seems positively declared 
|in another passage, that the cultivators, though 
bound to remain upon the land, were only sub- 
ject to certain services. Again, the treatise de- 
nominated the laws of Henry I., which, though 
not deserving thatappellation, must be considered 


S appears, 


1) 


| 
| 
| 
| 


|as a contemporary document, expressly mentions 
the twyhinder or villein asa freeman. Nobody 
ican doubt that the villani and bordarii of Domes- 
day Book, who are always distinguished from 
the serfs of the demesne, were the ceorls of An- 
|glo-Saxon law. AndI presume that the socmen, 
| who so frequently occur in that record, though 
|far more in some counties than in others, were 
|ceorls more fortunate than the rest, who by pur- 
'chase had acquired freeholds, or by prescription 
jand the indulgence of their lords had obtained 
\such a property in the outlands allotted to them, 
that they could not be removed, and in many 
instances might dispose of them at pleasure. 

| They are the root of a noble plant, the free socage 
tenants, or English yeomanry, whose indepen- 
|dence has stamped with peculiar features both 
four constitution and our national character. 

| Beneath the ceorls in political estimation were 
ithe conquered natives of Britain. In a war so 
|long and so obstinately maintained as that of the 
| Britons against their invaders, it is natural to 
conclude, that in a great part of the country the, 
original inhabitants were pretty much extirpated, 
and that the remainder were reduced into servi- 
tude. This, till lately, has been the concurrent 
opinion of our antiquaries; and with some qual- 
»\ification, I do not see why it should not still be 
received. In every kingdom of the continent, 
which was formed by the northern nations out of 
the Roman empire, the Latin language preserved 
| its superiority, and has much more been corrupt- 
ed through ignorance and want of a standard, 





i— . 
| *This text is not unequivocal; and I confess 


that a law of Ina (c. 39.) has rather a contrary 
| appearance. 

tIf the laws that bear the name of William are, 
| as is generally supposed, those of his predeces- 
|sor Edward, they were already annexed to the 
soil. 
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of 


by any authority earlier than that of 
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‘than intermin ngled with their original! idiom. Lut 
our own language is, and has been from the 
earliest times after the Saxon conquest, essen- 
tially Teutonic, and of the most obvious affinity 
to those dialects which are spoken in the aborig- 
inal countries of our forefathers. With such as 
are extravagant enough to controvert so evident 
a truth, it is idle to contend; and those who 
believe great part of our language to be borrowed 
from the Welsh may doubtless infer that great 
part of our population is deriv -d from the same 
source. If we look < through the subsisting Anglo- 
Saxon records, there is not very frequent men- 
tion of british subjects. Put some undoubtedly 
there were in a state of freedom, and possessed 
of landed estate. A Welshman, (that is, a 
Briton,) who held five hydes, was raised, like a 
ceorl, tothedignityof thane. Inthecomposition, 


however, for their lives, and conse quently in their 
rank in society, they were inferior to the meanest 
Saxon freeman. Thesiaves, who were frequently 
the objects of legislation, rather for the purpose of 


ascertaining the ir punishments, than of securing 
he 


their rights, may be presumed, at least in early 
times, to have been partof the conquered Britons. 
For though hjsown crimes, or the tyranny ofothers, 


might possibly reduce aSaxon ceorl to this condi- 
tion, itisinconceivable that the lowest of those who 
won England with their swords should i 
establishment of the new kingdoms hay 
left destitute of personal liberty. 


re een 


The great council by which an Anglo-Saxon 
king was guided in all the main acts of govern- 


Wittenagemot, 


ment bore the appellation of or 
\| their 


the assembly of the wise men. All laws 
express the assent of this council; and-there are 
instances, where grants ma without con- 


7 
Ae 


j it 
la . 
1€ its 


currence have been revoked. It was composed 
of prelates and abbots, of the aldermen of shires, 
and, as it is generally expressed, of the noble 
and wise men of the kingdom. Whether the 
lesser thanes, or inferior proprietors of land, 
were entitled to a place in the national! council, 
as they certainly were in the shire-cemot, or 
county-court, is not easily to be decided. Many 
writers here concluded, from passage in the 


, however nobly born, 
so late at least as 

unless he 
about five 
in question 


History of Ely, that no one 
could sit in the wittenagemot, 
the reign of Edward the Confessor, 
possessed forty hydes of land, or 
thousand acres. But the passage 
does not unequi-ocally relate to the wittenage- 
mot; and being vaguely worded by an ignorant 
monk, who pe - ee. had never gone beyond his 
fens, ought not to be assumed as an incontrovert- 
ible testimony. Certainly so very high a qual- 
ification cannot be supposed to have been requi- 
site in the kingdoms of the Heptarchy; nor do 
we find any collateral e vidence to confirm the 
hypothesis. If, however, all the body of thanes 
or ‘freeholders were admissible to the wittenage- 
mot, it is unlikely that the privilege should have 
been fully exercised. No one, I believe, at pre- 
sent imagines that there was any representative 


‘system in that age; much less that the ceorls or 
inferior freemen hal the sinal share in the 
deliberations of the national assembly. Every 
argument, which a spirit of controversy once 
pressed into this service, has long since been 
victoriously refuted. 
It has been justly remarked by Same, that 
a manner 


among a people who lived in so simple 
as the Anglo-Saxons, the judicial po w er is al Ww: ay 

of more consequence than the legislative. 1 “he 
liberties of those Anglo-Saxon thanes were » chief- 
ly secured, next to the ir swords and their free 
spirits, by the inestimable right of deciding civil 


land criminal suits in their own cou ity-court; an 


institution which having survived the Conquest, 
. . / , Sos ’ 

and contributed in no smal! degree to fix the 

liberties of England upon a broad and popular 


basis, bv limiting the feudal aris oeracy, leserves 
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attention in following the history of the British; I cannot but feel some doubt, notwithstanding 
constitution. a passage in the laws ascribed to Edward the 

The division of the kingdom into counties,|Coafessor, whether the tithing-man ever pos- 
and of these into hundreds and decennaries, for|sessed any judicial magistracy over his small 
the purpose of administering justice, was not district. He, was, more probably, little different 
peculiar to England. In the early laws of France from a petty constable, as is now the case, | 
and Lombardy, frequent mention is made of the believe, wherever that denomination of office is 
hundred-court, and now and then of those petty| preserved. The court of the hundred, not held, 
village-inagistrates, who in England were called | as on the continent, by its own centenarius, but 
tithing-men. It has been usual to ascribe the | by the sheriff of the county, is frequently men- 
establishment of this system among our Saxon tioned in the later Anglo-Saxon laws. It was, 
ancestors to Alfred, upon the authority of Ingulf-| however, to the county-court that an English 
us, a writer contemporary with the Conquest.| freeman chiefly looked for the maintenance of his 
But neither the biographer of Alfred, Asserius,|civil rights. In this assembly, held monthly, or 
nor the existing laws of that prince bear testimo-|at least more than once in the year, (for there 
ny tothe fact. With respect indeed to the di-| seems some ambiguity or perhaps fluctuation as 
vision of counties, and their government by|to this point,) by the bishop and the earl, or in 
aldermen and sheriffs, it is certain that both| his absence, the sheriff, the oath of allegiance was 
existed long before his time ;* and the utmost that | administered to all freemen, breaches of the peace 
can be supposed, is that he might in some instan-| were inquired into, crimes were investigated, and 
ces have ascertained an unsettled boundary.|claims were determined. I assign all these func- 
There does not seem to be equal evidence as to|tions to the county-court, upon the supposition 
the antiquity of the minor divisions. Hundreds, that no other subsisted during the Saxon times, 
I think, are first mentioned in a law of Edgar,|and that the separation of the sheriff’s tourn for 
and tithings in one of Canute.¢ But as Alfred,|criminal jurisdiction had not yet taken place, 
it must be remembered, was never master of| Which, however, I cannot pretend to determine. 
more than half the kingdom, the complete distri-| A very ancient Saxon instrument, recording a 
bution of England into these districts cannot, suit in the county-court under the reign of Ca- 
upon any supposition, be referred to him. |nute, has been published by Hickes, and may be 

There is, indeed, a circumstance observable |\deemed worthy of a literal translation in this 
in this division which seems to indicate that it|place. ‘It is made known by this writing, that 
could not have taken place at one time, nor upon | in the shire-gemot (county-court) held at Angel- 
one system; I mean the extreme inequality of|nothes-stane, (Aylston in Herefordshire,) in the 
hundreds in different parts of England. Wheth-|reign of Canute, there sat Athelstan the bishop, 
er the name be conceived to refer to the number|and Ranig the alderman, and Edwin his son, 
of free families, or of land-holders, or of petty | and Leofwin Wulfig’s son; and Thurkil the 
villas, forming so many associations of mutual as- | White and Tofig came there on the king’s busi- 
surance or frank-pledge, one can hardly doubt|ness; and there were Bryning the sheriff, and 
that, when the term was first applied, a hundred | Athelward of Frome, and Leofwin of Frome, and 
of one or other of these were comprised, at an Goodric of Stoke, and all the thanes of Hereford- 


average reckoning, within the district. ut it is|shire. Then came to the mote Edwin, son of 


impossible to reconcile the varying size of hun-| Enneawane, and sued his mother for some lands, 


dreds to any single hypothesis. The county of|called Weolyntun and Cyrdeslea. Then the} 
Sussex contains sixty-five; that of Dorset forty-| bishop asked, who would answer for his mother. | 


three ; while Yorkshire has only twenty-six ; and | Then answered Thurkil the White, and said that 
Lancashire but six. No difference of population; he would, if he knew the facts, which he did 
though the south of England was undoubtedly | not. Then were seen in the mote three thanes, 
far the best peopled, can be conceived to account that belong to the Feligly, (Fawley, five miles 
for so prodigious a disparity. I know of no bei ter | from Aylston,) Leofwin of Frome, Aigelwig the 


solution, than that the divisions of the north,|Red, and Thinsig Stegthman; and they went to | 


properly called wapentakes, were planned upon |her, and inquired what she had to say about the 
a different system, and obtained the denomination} lands which her son claimed. She said that she 


of hundreds incorrectly, after the union of all, had no land which belonged to him, and fell into 


England under a single sovereign. 


counties, it will rather, I think, appear probable, , my kinswoman, to whom I give my lands, 


that they contained only an hundred free families, | money, clothes, and whatever I possess after my | 


including the ceorls as well as their landlords. | life:’ and this said, she thus spake to the thanes; 


{if we suppose none but the latter to have been |‘ Behave like thanes, and declare my message to 
numbered, we should find six thousand thanes/all the good men in the mote, and tell them to 
in Kent, and six thousand five hundred in Sus-| whom | have given my lands, and all my posses- 
sex; a reckoning totally inconsistent with any | sions, and nothing to my son:’? and bade them 


probable estimate. 


ciently with the former supposition. 


‘a noble passion against her son, and calling for | 
Assuming, therefore, the name and partition | Leofleda her kinswoman, the wife of Thurkil, | 
of hundreds to have originated in the southern| thus spake to her before them: ‘ This is Leofleda 


— 





or the frank-pledges into which they were to 
enter, not in order to exercise any judicial power; 
unless we conceive, that the disputes of the 
|ceorls were decided by judges of their own rank. 
It is more important to remark the crude state of 
\legal process and inquiry, which this instrument 
denotes. Without any regular method of insti- 
tuting or conducting causes, the county-court 
seems to have had nothing to recommend it but, 
what indeed is no trifling matter, its security from 
corruption and tyranny; and in the practical ju- 
risprudence of our Saxon ancestors, even at the 
beginning of the eleventh century, we perceive 
no advance of civility and skill from the state of 
their own savage progenitors on the banks of the 
Elbe. No appeal cou!d be made to the royal tri- 
bunal, unless justice was denied in the county- 
court. This was the great constitutional judica- 
ture in all cases of civil right. In another in- 
strument, published by Hickes, of the age of 
Ethelred Il., the tenant of lands which were 
claimed in the king’s court, refused to submit to 
the decree of that tribunal, without a regular 
trial in the county; which was accordingly 
granted. There were, however, royal judges 
who either by way of appeal from the lower 
courts, or in excepted cases, formed a paramount 
judicature; but how their Court was composed 
under the Anglo-Saxon sovereigns, I do not pre- 
tend to assert.* 

It has been a prevailing opinion, that trial by 
jury may be referred to the Anglo-Saxon age, 
and common tradition has ascribed it to the wis- 
dom of Alfred. In such an historical deduction 
of the English government as I have attempted, 
an institution so peculiarly characteristic de- 
serves every attention to its origin; and I shall 
therefore produce the evidence, which has been 
supposed to bear upon this most eminent part of 
our judicial system. The first text of the Saxon 
law which may appear to have such a meaning 
\is in those of Alfred. ‘If any one accuse a 
king’s thane of homicide, if he dare to purge him- 
iself, (ladian,) let him do it along with twelve 
king’s thanes. If any one accuse a thane of less 
rank, (lessa maga,) than a king’s thane, let him 
|purge himself along with eleven of his equals, 
and one king’s thane.”’ This law, which Nichol- 
son contends, can mean nothing but trial by 
jury, has been referred by Hickes to that ancient 
|usage of compurgation, where the accused sus- 
tained his own oath by those of a number of his 
| friends, who pledged their knowledge, or at least 
their belief of his innocence. 

In the canons of the Northumbrian clergy, we 
read as follows: ‘If a king’s thane deny this, 
|(the practice of heathen superstitions,) let twelve 
be appointed for him, and let him take twelve of 
his kindred, (or equals, maga,) and twelve Brit- 
ish strangers; and if he fail, then let him pay for 
\his breach of law twelve half-mares: If a land- 
| holder, (or lesser thane,) deny the charge, let as 
i\many of his equals, and as many strangers be 








But though we have little di- be witnesses to this. And thus they did, rode to taken as for a royal thane; and if he fail, let him 
rect testimony as to the population of those times,;the mote, and told all the good men what she 
there is one passage which falls in very suffi-;had enjoined them. Then Thurkil the White 


jpay six half-mares: If a ceorl deny it, let as 
jmany of his equals, and as many strangers be 


Sede says,| addressed the mote, and requested all the thanes| ja; 6) for him as for others; and if he fail, let 
that the kingdom of the South Saxons, compre-!to let his wife have the lands, which her kinswo- 


Lending Surrey as well as Sussex, contained|man had given her; and thus they did, and 


| him pay twelve ore for his breach of law.” It 


—s , . — , ~~ ne lis difficult at first sight to imagine, that these 
seven thousand families. The county of Sussex | Thurkil rode to the church of St. Ethelbert with | thi 


alone is divided into sixty-five hundreds, which) the leave and witness of all the people, and had | 


comes at least close enough to prove, that free| this inserted in a book in the church.” 
families, rather than proprietors, were the sub-| 


rty-six so selected were merely compurgators, 


| *Madox, History of the Exchequer, p. 65. will 


oe we , It nay be presumed from the appeal made to| not admit the existence of any court analagous 
jects of that numeration, And this is the inter-|the thanes present at the county-court, and isto the Curia Regis before the conquest; all pleas 
pretation of Du ¢ ange and Muratori, as to the| confirmed by other ancient authorities, that all of| pein 
Centene and Decaniz of their own ancient laws.} them, and they 


ne g determined in the county. There are 
alone, to the exclusion of inferior | however several instances of decisions before the 
—— |freemen, were the judges of civil controversies. | king; and in some cases, it seems that the wit- 


een as well as the alderman who presi-| The latter indeed were called upon to attend its | tenagemot had a judicial authority. In the Leges 
ded over them, 





. are mentioned in the laws of [na,| meetings, or, in the language of our present law, 'Henr. I. c. 10 the limits of the royal and local ju- 
c. 36. | were suitors to the court, and it was penal to be |yjsdictions are defined, as to criminal matters, 
But this was on account of other duties,/ and seem to have been little changed since the 

| the oath of allegiance which they were to take, | reign of Canute. p. 135. 


{The former, however, refers to this as an| absent. 
ancent institution. 
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urputed 
But none of these fully resem- 
| ble the Saxon institution of which we are treat- 
ing. ‘They relate either to the right of reprisals, 
|exercised with respect to the subjects of foreign 
|countries, or to the indemnification exacted from 
the district, as in our modern statutes which 
{gave an action in certain cases of felony against 
|the hundred, for crimes which its internal police 
was supposed capable of preventing. In the 
Irish custom, indeed, which bound the head of 


since it seems absurd t 
indifferent persons, who with inquiry were to| freeholders in their county-court, slid gradually |to one of them. 


ENGLISH CONSTITUTION DURING THE MIDDLE AGES. 





hat the judge should name} those tumultuous assemblies, the mixed body of|made answerable for crimes and injuries i 


make oath of a party’s innocence. Some have 
therefore conceived, that in this, and other in- 
stances where compugators are mentioned, they 
were virtually jurors, who, before attesting the 
facts, were to inform their consciences by in- 
vestigating them. There are however passages 

in the Saxon laws nearly parallel to that just| body of freeholders. In the reign of William 
quoted, which seem incompatible with this in-| Rufus, and down to that of Henry II. when the 
terpretation. Thus, by a law of Athelstan, if] trial of writs of right by the grand assize was in- 
any one claimed a strayed ox as his own, five of| troduced; Hickes has discovered other instances |a sept to bring forward every one of his kindred 
his neighbors were to be assigned, of whom one|of the original usage. The language of Domes- |who should be charged with any heinous crime, 
was to maintain the claimant’s oath. Perhaps] day book lends some confirmation to its existence | we certainly perceive a strong analogy to the 
the principle of these regulations, and indeed of| at the time of that survey; and even our com- |Saxon law, not as it latterly subsisted, but under 
the whole law of compurgation, isto be found in| mon legal expression of trial by the country |one of its prior modifications. For I think that 
that stress laid upon general character, which|seems to be derived from a period when the |something of a gradual progression may be traced 
pervades the Anglo-Saxon jurisprudence. A| form was literally popular. in the history of this famous police, by following 
man Of ill-reputation was compelled to undergo| [pn comparing the various passages which I |the indications afforded by those laws through 
a triple ordeal, in cases where a single one suf-| have quoted, it is impossible not to be struck |which alone we become acquainted with its ex- 
ficed for persons of credit; a provision rather in-| with the preference given to twelve, or some listence. 

consistent with the trust in a miraculous provi- multiple of it, in fixing the number either of| The Saxons brought with them from their ori- 
dence which was the basis of that superstition.| Judges or compurgators. This was not peculiar |ginal forests at least as much roughness as any 
And the law of frank-pledge proceeded upon the | to England. Spelman has produced several in-|of the nations which overturned the Roman em- 
maxim that the best guarantee of every man’s|stances of it in the early German laws. And | pire ; and their long struggle with the Britons 
obedience to the government was to be sought|that number seems to have been regarded with |could not contribute to polish their manners.— 
in the confidence of his neighbors. Hence, while | equal veneration in Scandinavia. It is very im-|The royal authority was weak; and little had 
some compurgators were to be chosen by the| material from what caprice or superstition this|been learned of that regular system of govern- 
sheriff, to avoid partiality and collusion, it was| predilection arose. But its general prevalence |ment, which the Franks and Lombards acquired 
still intended that they should be residents of the | shows that, in searching for the origin of trial by |from the provincial Romans, among whom they 


into a more steady and more diligent tribunal. 
But this was not the work of a single age. In 
the Conqueror’s reign, we find a proceeding 
very similar to the case of Ramsey, in which the 
suit had been commenced in the county-court, 
| before it was expedient to remit it to a select 































vicinage, witnesses of the defendant’s previous | jury, we cannot rely for a moment upon any ana- 
life, and competent to estimate the probability of|{o¢y which the mere number affords. I am in- 
his exculpatory oath. For the British strangers, | duc 
in the canon quoted above, were certainly the] the passages which have been alleged by emi- 
original natives, more intermingled with their] nent men for the purpose of establishing the ex- 
conquerors, probably, in the provinces north of|istence of that institution before the conquest, 
the Humber than elsewhere, and still denomina-| seem to have little else to su pport them. 
ted strangers, as the distinction of races was not 
done away. 

If in this instance we do not feel ourselves 





| polity which has attracted so much the notice of 
nst | modern times as the law of frank-pledge, or mu- 
warranted to infer the existence of trial by jury,/tual responsibility of the members of a tithing for 
still less shall we find even an analogy to it in| each other’s abiding the course of justice. This, 
an article of the treaty between England and|l|ike the distribution of hundreds and _ tithings 
Wales, during the reign of Ethelred Il. ** Twelve themselves, and like trial by jury, has been gen- 
persons skilled in the law, (lahmen,) six English | erally attributed to Alfred ; and of this, I suspect, 
and six Welsh, shall instruct the natives of each| we must also deprive him. It is not surprising, 
country, on pain of forfeiting their pessessions, | that the great services of Alfred to his people in 
if, except through ignorance, they gave false in-| peace and in war should have led posterity to 
formation.”’ This is obviously but a regulation | ascribe every institution, of which the beginning 
intended to settle disputes among the Welsh and | was obscure, to his contrivance, till his fame has 
English, to which their ignorance of each other’s| become almost as fabulous in legislation as that 
customs might give rise. |of Arthurin arms. The English nation redeem- 


duced to make this observation, because some of | 


There is certainly no part of the Anglo-Saxon | 


were mingled. No people were so much addict- 
ed to robbery, to riotous frays, and to feuds ari- 
sing out of family revenge, as the Anglo-Saxons. 
Their statutes are filled with complaints that the 
public peace was openly violated, and with pen- 
alties which seem, by their repetition, to have 
been disregarded. The vengeance taken by the 
kindred of a murdered man was a sacred right, 
which no law ventured to fgrbid, though it was 
limited by those which established a composition, 
and by those which protected the family of the 
murderer from their resentment. Even the au- 
thor of the laws ascribed to the Confessor speaks 
of this family warfare, where the composition 
had not been paid, as perfectly lawful.* But 
the law of composition tended probably to in- 
crease the number of crimes. Though the sums 
imposed were sometimes heavy, men paid them 


|with the help of their relations, or entered into 


voluntary associations, the purposes whereof 


jmight often be laudable, but which were certain- 





By a law of the same prince, a court was to be |ed from servitude, and their name from extine- 
held in every wapentake, where the sheriff and | tion; the lamp of learning refreshed, when scarce 
twelve principal thanes should swear that they |a glimmer was visible ; the watchful observance 
would neither acquit any criminal nor convict 
any innocent person. It seems more probable, 
that these thanes were permanent assessors to 
the sheriff, like the scabini so frequently men- 
tioned in the early laws of France and Italy, |lation there is little that can be asserted with 
than jurors indiscriminately selected. This pas-| sufficient evidence; the laws of his time that re- 
sage, however, is stronger than those which| main are neither numerous nor particularly in- 
have been already adduced; and it may be|teresting; and a loose report of late writers is not 
thought, perhaps, with justice, that at least the | sufficient to prove that he compiled a dom-boc, 
seeds of our present form of trial are discovera-|or general code for the government of his king- 
ble in it. In the History of Ely, we twice read | dom. 7 
of pleas held before twenty-four judges in the| 
court at Cambridge; which seems to have been | deavored to found the law of frank-pledge upon 
formed out of several neighboring hundreds. 

But the nearest approach to a regular jury,| ways loves to recur. 
which has been preserved in our scanty memo-| ing,” 
rials of the Anglo-Saxon age, occurs in the His- 
tory of the monastery of Ramsey. A controversy 
relating to lands between that society and a cer- 
tain nobleman was brought into the county- 
court; when each party was heard in his own 
behalf. After this commencement, on account 
probably of the length and diffieulty of the in- 


praises of Alfred, and entitle him to the rank he 
jhas always held in men’s esteem, as the best 
and greatest of English kings. But of his legis- 


;common notions of justice.’ 


six thanes, equally chosen by both sides. And | the customs of almost every part of the world 
here we begin to perceive the manner, in which 


,of justice and public order; these are the genuine | 


An ingenius and philosophical writer has en- 


jone of those general principles to which he al- 
““If we look upon a tith- 
he says, ‘‘as regularly composed of ten 
families, this branch of its police will appear in| 
the highest degree artificial and singular; but if 
we consider that society as of the same extent} 
with a town or village, we shall find that such} 
\a regulation is conformable to the general usage | 
of barbarous nations, and is founded upon their 
A variety of in-} 
vestigation, it was referred by the court tothirty-|stances are then brought forward drawn from 


; , eer >| ceive that th 
| wherein the inhabitants of a district have been 


ly susceptible of this kind of abuse. And many 
\led a life of rapine, forming large parties of ruf- 
\fians, who committed murder and robbery with 
\little dread of punishment. 

| Against this disorderly condition of society, 
ithe wisdom of our English kings, with the as- 
‘sistance of their great councils, was employed 
lin divising remedies, which ultimately grew up 
|into a peculiar system. No man could leave the 
lshire to which he belonged without the permis- 
sion of its alderman. No man could be without 
a lord on whom he depended; though he might 
quit his present patron, it was under the con- 
dition of engaging himself to another. If he 
failed in this, his kindred were bound to present 
him in the county-court, and to name a lord for 
ihim themselves. Unless this were done, he 
| might be seized by any one who met him asa 
lrobber. Hence, notwithstanding the personal 
lliberty of the peasants, it was not very practicable 
| for one of them to quit his place of residence. A 
stranger guest could not be received more than 
itwo nights as such; on the third the host be- 
|came responsible for his inmate’s conduct. 


*This, like many other parts of that spurious 
treatise, appears to have been taken from some 
‘older laws, or at least traditions. JI do not con- 
is private revenge was tolerated by 
law after the conquest. 
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The peculiar system of frank-pledges seems to|diction, were permitted to keep their military 
have passed through the following very gradual |tenants and the servants of their household un- 
stages. At first an accused person was obliged /der their own peculiar frank-pledge. Nor was 
to find bail for standing his trial. At a subse- any freeholder, in the age of Bracton, bound to 
quent period his relations were called upon to |be enrolled in a tithing. 
become sureties for payment of the composition| It remains only, before we conclude this sketch 
and other fines to which he was liable. They |of the Anglo-Saxon system, to consider the once 


DLE AGES. 

subject to three great public burdens; military 
service in the king’s expeditions, or at least in 
defensive war,* the repair of bridges, and that 
of royal fortresses. These obligations, and es- 
pecially the first, have been sometimes thought 
to denote a feudal tenure. There is, however, 
a confusion into which we may fall by not suffi- 


were even subject to be imprisoned until pay-|famous question respecting the establishment of |ciently discriminating the rights of a king as chief 


ment was made; and this imprisonment was | feudal tenures in England before the conquest. 
commutable for a certain sum of money.- The;The position asserted by Sir Henry Spelman in 
next stage was to make persons already convict-|his Glessary, that lands were not held feudal- 
ed, or of suspicious repute, give sureties for |ly before that period, having been denied by the 
their future behaviour. It is not till the reign |{rish judges in the great case of tenures, he was 
of Edgar that we find the first general law,|compelled to draw up his treatise on Feuds, in 
which places every man in the condition of the | which it is more fully maintained. Several other 
guilty or suspected, and compels him to find a 'writers, especially Hickes, Madox, and Sir Mar- 
surety, who shall be responsible for his appear-|tin Wright, have taken the same side. But 
ance when judicially summoned. This is per-| names equally respectable, might be thrown into 
petually repeated and enforced in later statutes, |the opposite scale : and I think the prevailing 
during his reign and that of Ethelred. Finally, | bias of modern antiquaries is in favor of at least 
the laws of Canute declare the necessity of be-|@ modified affirmative as to this question. 

longing to some hundred and tithing, as well as | Lands are commonly supposed to have been 
of providing sureties; and it may, perhaps, be in- | divided, among the Anglo-Saxons, into bocland 
ferred, that the custom of rendering every mem- jand folkland. The former was held in full pro- 


ber of a tithing answerable for the appearance of | pricty, and might be eaeeren OT: ~ ee Wren 
all the rest, as it existed after the conquest, is as/8tant: the latter was Occupied by the common 


. men’s tale.” 


old as the reign of this Danish monarch. 


It is by no means an accurate notion which 
the writer to whom I have already adverted has 
conceived, thet “the members of every tithing 
were responsible for the conduct of one another; 
and that the society, or their leader, might be 
prosecuted and compelled to make reparation 
for an injury committed by any individual.”— 


Upon this false apprehension of the nature of 


frank-pledges the whole of his analogical reason- 
ing is founded. It is indeed an error very cur- 
rent in popular treatises, and which might plead 
the authority of some whose professional learn- 
ing should have saved them from so obvious a 
misstatement. But in fact the members of a 
tithing were no more than perpetual bail for 
each other. ‘* The greatest security of the pub- 
lic order, (say the laws ascribed to the Confes- 
poi he that every man must bind himself to one 
of those societies which the English in general 
call freeborgs, and the people of Yorkshire ten 
This consisted in the responsibili- 
ty of ten men, each for the other, throughout 
every village in the kingdom; so that if one of 
the ten committed any fault, the nine should 
produce him in justice; where he should make 
reparation by his own property or by personal 
punishment. If he fled from justice, a mode 
was provided, according to which the tithing 
might clear themselves from participation in his 
crime or escape; in dafault of such exculpation, 
and the malefactor’s estate proving deficient, 
they were compelled to make good the penalty. 
And it is equally manifest from every shot pas- 
sage in which mention is made of this ancient 
institution, that the obligation of the tithing was 
merely that of permanent bail, responsible only 
indirectly for the good behavior of their mem- 
bers. 

Every freeman, above the age of twelve years, 
was required to be enrolled in some tithing. In 


| people, yielding rent or other service, and per- 
haps without any estate in the land, but at the 
pleasure of the owner. These two species of 
tenure might be compared to freehold and copy- 
hold, if the latter had retained its original depen- 
dence upon the will of the lord.* Bocland was 
devisible by will; it was equally shared among 
the children; it was capable of being entailed by 
the person under whose grant it was originally 
taken; and in case of a treacherous or cowardly 
desertion from the army, it was forfeited to the 
crown. 

It is an improbable, and even an extravagant 


supposition, that all these hereditary estates of 
the Anglo-Saxon freeholders were originally par- 
cels of the royal demesne, and consequently that 
the king was once the sole proprietor in his 


kingdom. Whatever partitions were made upon 
the conquest of a British province, we may be 
sure that the shares of the army were coeval 
with those of the general. The great mass of 
Saxon property could not have been held by ac- 
tual beneficiary grants from the crown. How- 
ever, the royal demesnes were undoubtedly very 
extensive. They continued to be so, even in 
the time of the Confessor, after the donations of 
his predecessors. And several instruments grant- 
ing lands to individuals, besides those in favor 
of the church, are extant. These are generally 
couched in that style of full and unconditional 
conveyance, which is observable in all such 
charters of the same age upon the continent.— 
Some exceptions, however, occur ; the lands be- 
queathed by Alfred to certain of his nobles were 
to return to his family in default of male heirs; 
and Hickes is of the opinion that the royal con- 
sent which seems to have been required for the 
|testamentary disposition of some estates, was ne- 
cessary on account of their beneficiary tenure. 
All the ireehold lands of England, except 
| Some of those belonging to the church, were 


order to enforce this essential part of police, the| *This supposition may plead the great autho- 
courts of the tourn and leet were erected, or ra-|rities of Somner and Lye, the Anglo-Saxon 
ther perhaps separated from that of the county.|lexicographers, and appears to me far more pro- 
The periodical meetings of these, whose duty it|bable than the theory of Sir John Dalrymple, in 
was to inquire into the state of tithings, whence|his Essay on his Feudal property, or that of the 
they were called the view of frank-pledge, are; author of a discourse on the Bocland and Folk- 
regulated in Magna Charta. But this custom,)land of the Saxons, 1775, whose name, I think, 
which seems to have been in full vigor when| was Ibbetson. The first of these supposes boc- 
Practon wrote, and is enforced by a statute of/land to have been feudal, and folkland alodial: 
Edward II., gradually died away in succeeding|the second most strangely takes folkland for 
times. According to the laws ascribed to the| feudal. I cannot satisfy myself whether thain- 
Confessor which are perhaps of insufficient au-|land and reveland, which occur sometimes in 
thority to fix the existence of any usage before the! Domesday book, merely correspond with the other 
conquest, lords, who possessed a baronial juris-| two denominations. 5 


lord of his vassals, and as sovereign of his sub- 
jects. In every country, the supreme power is 
entitled to use the arm of each citizen in the 
public defence. The usage of all nations agree 
with common reason in establishing this great 
principle. There is nothing therefore peculiar- 
ly feudal in this military service of land-holders; 
it was due from the alodial proprietors upon the 
continent, it was derived from their German an- 
cestors, it had been fixed, probably, by the legis- 
latures of the heptarchy upon the first settlement 
in Britain. 

It is material however to observe, that a thane 
forfeited his hereditary freehold by misconduct 
in battle; a penalty more severe than was in- 
flicted upon alodial proprietors on the continent. 
We even find in the earliest Saxon laws, that 
the sithcundmen, who seems to have correspond- 
ed to the inferior thane of later times, forfeited 
his land by neglect of attendance in war; for 
which an alodialist in France would only have 
vaid his heribannum, or penalty.t Neverthe- 
lam as the policy of different states may enforce 
the duties of subjects hy more or less severe 
sanctions, { do not know that a law of forfeiture 
in such cases is to be considered as positively 
implying a feudal tenure. 

But a much stronger presumption is afforded 
by passages that indicate a mutual relation of 
lord and vassal among the free proprietors. The 
most powerful subjects have not a natural right 
to the service of other freemen. But in the laws 
enacted during the Heptarchy, we have a hint 
or two that the sithcundman, or petty gentleman, 
might be dependent on a superior lord. This is 
more distinctly expressed in some ecclesiastical 
canons, apparently of the tenth century, which 
distinguish the king’s thane from the land-holder, 
who depended upon a lord. Other proofs of this 
might be brought from the Anglo-Saxon laws. 
It is not however sufficient to prove a mutual 
relation between the higher and lower order of 
gentry, in order to establish the existence of 
feudal tenures. For this relation was often per- 
sonal, as | have mentioned more fully in another 
place, and bore the name of commendation. And 
no nation was so rigorous as the English in com- 
pelling every man, from the king’s thane to the 
ceorl, to place himself under a lawful superior. 
Hence the question is not to be hastily decided 
on the credit of a few passages that express this 
gradation of dependence; feudal vassalage, the 
object of our inquiry, being of a real not a per- 
sonal nature, and resulting entirely from the 
tenure of particular lands. But it is not unlikely, 
that the personal relation of client, if I may use 
that word, might in a multitude of cases be 
changed into that of vassal. And certainly many 
of the motives which operated in France to pro- 
duce a general commutation of alodial into feudal 
tenure, might have a singular influence in Eng- 
land, where the disorderly condition of society 
made it the interest of every man to obtain the 
protection of some potent lord. 

The word thane corresponds in its derivation 


*This duty is by some expressed rata expedi- 
tio; by others, hostis propulsio, which seems to 
make no small difference. But, unfortunately, 
most of the military service which an Anglo- 
Saxon freeholder had to render was of the latter 
kind. 

{By the laws of Canute, p. 135, a fine only 

} was imposed for this offence. 












to vassal; and the latter term is used by Asse- 
rius, the contemporary biographer of Alfred, in 
speaking of the nobles of that prince. In their 
attendance too, upon the royal court, and the 
fidelity which was expected from them, the 
king’s thanes seem exactly to have resembled 
that class of followers, who, under different ap- 
pellations, were the guards as well as courtiers 
of the Frank and Lombard sovereigns. But I 
have remarked that the word thane is not applied 
to the whole body of gentry in the more an- 
cient laws, where the word eorl is opposed to 
the ceorl or roturier, and that of sithcundman* to 
the royal thane. It would be too much to infer 
from the extension of this latter word to a large 
class of persons, that we should interpret it with 
a close attention to etymology, a very uncertain 
guide in almost all investigations. 

For the age immediately preceding the Nor- 
man invasion, we cannot have recourse to a bet- 
ter authority than Domesday Book. That incom- 
parable record contains the names of every 
tenant, and the conditions of his tenure, under 
the Confessor, as well as at the time of its com- 
pilation ; and seems to give little countenance to 
the notion, that a radical change in the system 
of our laws had been effected during the inter- 
val. In almost every page we meet with tenants 
either of the crown, or of other lords, denomina- 
ted thanes, freeholders, (liberi homines,) or so- 
cagers, (socmanni.) Some of these, it is stated, 
might sell their lands to whom they pleased; 
others were restricted from alienation. Some, 
as it is expressed, might go with their lands 
whither they would; by which I understand the 
right of commending themselves to any patron 
at their choice. These of course could not be 
feudal tenants in any proper notion of that term. 
Others could not depart from the lord whom they 
: served; not certainly, that they were personally 
bound to the soil, but that so long as they retain- 
, ed it, the seigniority of the superior could not be 
: defeated. But I am not aware that military ser- 

vice is specified in any instance to be due from 

one of these tenants; though it is difficult to 
| speak as to. a negative proposition of this kind 
: with any confidence. 
No direct evidence appears as to the ceremony 
of homage or the oath of fealty before the con- 
quest. The feudal exaction of aid in certain 
prescribed cases, seems to have been unknown. 
Still less could those of wardship and marriage 
prevail, which were no parts of the great feudal 
system, but introduced, and perhaps invented, 
by our rapacious Norman tyrants. The English 
lawyers, through an imperfect acquaintance with 
the history of feuds upon the continent, have 
treated these unjust innovations as if they had 
: formed essential parts of the system, and sprung 
: naturally from the relation between lord and vas- 

sal. And, with reference to the present ques- 

tion, Sir Henry Spelman has certainly laid too 
| much stress upon them in concluding that feu- 
dal tenures did not exist among the Anglo- 
Saxons, because their lands were not in ward, 
nor their persons sold in marriage. But I cannot 
equally concur with this eminent person in 
denying the existence of reliefs during the same 
period. If the heriot, which is first mentioned 
in the time of Edgar, (though it may probably 
have been an established custom long before,) 
were not identical with the relief, it bore at least 











*This is an obscure word. occurring only, I 
believe, during the Heptarchy. Wilkins trans- 
lates it prepositas paganus, which gives a wrong 
idea. But gesith, which is plainly the same 
word, is used in Alfred’s translation of Bede for 
a gentleman or nobleman. Where Bede uses 
comes, the Saxon is always gesith or gesith- 
man; where princeps or dux occurs, the version 
is ealdorman. 
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a very strong analogy to it. A charter of Ethel-| 
red’s, interprets one word by the other. In the| 
laws of William, which re-enact those of Canute | 
concerning heriots, the term relief is employed 
as synonymous. Though the heriot was in lat | 
ter times paid in chattels, the relief in money, it) 
is equally true, that originally the law fixed a| 
sum of money in certain cases for the heriot, and 
a chattel for the relief. And the most plausible | 
distinction alleged by Spelman, that the heriot is| 
by law due from the personal estate, but the relief 
from the heir, seems hardly, applicable to that re-| 
mote age, when the law of succession as to real | 
and personal estate was not different. 


It has been shown, in another place, how the 


right of territorial jurisdiction was generally, and | my had perished. 


at last inseparably, connected with feudal tenure. 
Of this right we meet frequent instances in the 
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PART II. 
THE ANGLO.NORMAN CONSTITUTION, 

The Anglo-Norman Constitution—Causes of the Conquest— 
Policy and Character of William—his Tyranny—Introduction 
of Feudal Services—Difference between the Feudal Govern- 
ments of France and England—Causes of the Great Power of 
the first Norman Kings—Arbitrary Character of their Gov- 
ernment—Great Council—Resistance of the Barons to John— 
Magna Charta—its principal Articles—Reign of Henry ITT.— 
the Constitution acquires a more liberal Character—Judicial 
System of the Anglo.Normans—Curia Regis, Exchequer, &c. 
—Establishment of the common Law— its effect in fixing the 
Constitution—Remarks on the Limitation of Aristocratical 
Privileges in England. 

Ir is deemed by William of Malmsbury an ex- 
traordinary work of providence, that the English 
should have given up all for lost after the battle 
of Hastings, where only a small though brave ar- 
It was indeed the conquest 
|of a great kingdom by the prince of a single prov- 
\ince,an event not easily paralleled, where the 


laws and records of the Anglo-Saxons, though | vanquished were little, if at all, less courageous 


not in those of an early date. A charter of Ed- 


red grants to the monastery of Croyland soc, sac, | 


than their enemies, and where no domestic fac- 
tions exposed the country to an invader. Yet 


toll, team and infangthef; words which generally | William was so advantageously situated, that his 
went together in the description of these privi-|success seems neither unaccountable nor any 


leges, and signify, the right of holding a court| 
to which all freemen of the territory should re-| 
pair, and of deciding pleas therein, as well as of | 
imposing amercements according to law; of tax-| 
ing tolls upon the sale of goods; and of punish- 
ing capitally a thief taken in the fact within the| 
limits of the manor.* Another charter from the 


matter of discredit to the English nation. The 
heir of the house of Cerdic had been already set 
aside at the election of Harold; and his youth, 
joined to a mediocrity of understanding which 
excited neither esteem nor fear,* gave no en- 
couragement to the scheme of placing him upon 
the throne in those moments of imminent peril 





Confessor grants to the abbey of Ramsey similar) which followed the battle of Hastings. England 
rights over all who were suitors to the sheriff’s) was peculiarly destitute of great men. The 
court, subject to military service, and capable of| weak reigns of Ethelred and Edward had ren- 
landed possessions; that is, as I conceive, all|dered the government a mere oligarchy, and re- 
who were not in servitude. By alaw of Ethel-|duced the nobility into a state of retainers toa 
red, none but the king could have jurisdiction | few leading houses, the representatives of which 
over a royal thane.t{ And Domesday Book is full} were every way unequal to meet such an enemy 
of decisive proofs, that the English lords had/as the duke of Normandy. If indeed the concur- 
their courts wherein they rendered justice to| rent testimony of historians does not exaggerate 
their suitors, like the continental nobility; privi-| his forces, it may be doubted whether England 
leges which are noticed with great precision in| possessed military resources sufficient to have 
that record, as part of the statistical survey. For)resisted so numerous and well appointed an ar- 
the right of jurisdiction, at a time when punish-| my. 
ments were almost wholly pecuniary, was a| ‘This forlorn state of the country induced, if it 
matter of property, and sought from motives of| did not justify the measure of tendering the 
rapacity as well as pride. \erown to William, which he had a pretext of ti- 
Whether therefore the law of feudal tenures/ tle to claim, arising from the intentions, perhaps 
can be said to have existed in England before | the promise, perhaps even the testament of Ed- 
the conquest must be left to every reader’s deter-| Ward, which had more weight in those times 
mination. Perhaps any attempt to decide it po- | than it deserved, and was at least better than the 
sitively would end in a verbal dispute. In every | aked title of conquest. And this supported by 
political institution, three things are to be con-|4M oath exactly similar to that taken by the An- 
sidered, the principle, the form, and the name.| g!o-Saxon kings, and by the assent of the multi- 
The last will probably not be found in any genu-| tude, English as well as Normans, on the day of 
ine Anglo-Saxon record.t Of the form, or the| is coronation, gave as much appearance of a 
peculiar ceremonies and incidents of a regular|Tegular succession, as the circumstances of the 
fief, there is some, though not much appearance.| times would permit. Those who yielded to such 
But those who reflect upon the dependence in|¢ircumstances could not foresee, and were un- 
which free and even noble tenants held their| Willing to anticipate the bitterness of that servi- 
estates of other subjects, and upon the privileges tude which William and his Norman followers 
of territorial jurisdiction, will, 1 think, perceive; Were to bring upon their country. 
much of the intrinsic character of the feudal re-| The commencement of his administration was 
lation, though in a less mature and systematic | tolerably equitable. Though many confiscations 
shape than it assumed after the Norman con- took place, in order to gratify the Norman army, 


quest. 





*I do not pretend to assert the authenticity of 
these charters, which at all events are as old as 
the conquest. Hickes calls most of them in ques- 
tion. But some later antiquaries seem to have 
been more favorable. 


{This is the earliest allusion, if I am not mis- 


the tenth century. 


tFeodum twice occurs in the testament of Al- 
fred; but it does not appear to be used in its 
proper sense, nor do I apprehend that instru- 
ment to have been orighnsliy written in Latin. 
It was much more consonant to Alfred’s practice 
|} to employ his own language. 


taken, to territorial jurisdiction in the Saxon laws. | 
Probably it was not frequent till near the end of 


yet the mass of property was left in the hands of 

‘its former possessors. Offices of high trust were 
‘bestowed upon Englishmen; even upon those 
| whose family renown might have raised the most 
aspiring thoughts. But partly through the inso- 
lence and injustice of William’s Norman vassals, 
partly through the suspiciousness natural to a man 
| conscious of having overturned the national gov- 
ernment, his yoke soon became more heavy. 
| *Edgar, after one or two ineffectual attempts 
|to recover the kingdom, was treated by William 
| with a kindness which could only have proceed- 
ed from contempt of his understanding; for he 
|was not wanting in courage. He became the 
|intimiate friend of Robert duke of Normandy, 
| whose fortunes, as well as character, much re- 
jsembled his own. 
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The E nglich were oppressed ; they rebelled, were 
subdued and oppressed again. ‘All their risings 
were without concert, and desperate ; they want- 
ed men fit to head them, and fortresses to sus- 
tain their revolt.* After afew years, they sank 
in despair, and yielded for a century to the in- 
dignities of a comparatively small body of stran- 
gers without a single tumult. So possible is it 
for a nation to be kept in permanent servitude, 
even without loosing its reputation for individual 
courage, or its desire of freedom! 

The tyranny of William displayed less of pas- 
sion or insolence than of that indifference about 
human suffering, which distinguishes a cold and 
far-sighted statesman. Impressed by the fre- 
quent risings of the English at the commence- 
ment of his reign, and by the recollection, as one 
historian observes, that the 
Canute had only ended in the expulsion of the 
Danish line, he formed the scheme of rivetting 
such fetters upon the conquered nation, that all 
resistance should become impracticable. Thos« 
who had obtained honorable offices were succes- 
sively deprived of them; even the bishops and 
abbots of English birth were deposed; a stretch 
of power very singular in that age, and which 
marks how much the great talents of William 
made him feared by the church, in the moment 
of her highest pretensions, for Gregory VII. was 
in the papal chair. Morcar, one of the most il- 
lustrious English, suffered perpetual imprison- 
ment. Waltheoff, a man of equally conspicuous 
birth, lost his head upon a scaffold by a very 
harsh if not iniquitous sentence. It was so rare 
in those times to inflict Pree any capital 
punishme nt upon persons of such rank, that 
his death seems to have eroded -d more indig- 
nation and despair in England than any single 
circumstance. The name of Englishman was 
turned into a reproach. None of that race for 
a hundred years were raised to any dignity in 
the state or church. Their language and the 
characters in which it was written were rejected 
as barbarous; in all schools, children were taught 
French, and the laws were administered in no 
other tongue. It is well known, that this use of 
French in all legal proceedings lasted till the 
reign of Edward III. 

This exclusion of the English from political 
privileges, was accompanied with such a confis- 
cation of property es never perhaps has proceed- 
ed from any government, not avowedly found- 
ing its title upon the sword. In twenty years 
from the accession of William, almost the whole 
soil of England had been divided among foreign- 
ers. Ofthe native proprietors many had perished 
in the scenes of rapine and tyranny which at- 
tended this convulsion; many were fallen into 


*Ordericus notices the want of castles in En- 
gland, as one reason why rebellions were easily 
quelled. Failing in their attempts at a generous 


resistance, the English endeavored io get rid of 


their enemies by assassination, to which many 
Normans became victims. William therefore 
enacted, that in every case of murder, which 
strictly meant the killing of any one by an un- 
known hand, the hundred should be liable in a 
fine, unless they couls 1 prove the person murder- 
ed to be an Englishman. This was tried by an 


inquest, upon what was called a presentment of 


Englishry. But from the reign of Henry II., the 
two nations having been very much intermin- 
gled, this inquiry, as we learn from the Dialogue 
de Scaccario, ceased, and in every case of a free- 
man murdered by 
dred was fined. 
+Becket is said to have been the first English- 
man who reached any considerable dignity.— 
And Eadmer declare S, that Henry I. would not 
place a single Englishman at the head of a m« 


nastery. 


persons unknown, the hun-': 


mild government of 


the utmost poverty ; ond not a few, certainly, 
still held their lands as vassals of Norman lords. 
Several English nobles, desperate of the fortunes 
of their country, sought refuge in the court of 
Constantinople, and approved their valor in the 
wars of Alexius against another Norman con- 
queror scarcely less celebrated than their own 
Robert Guiscard. Under the name of Varangi- 
ans, those true and faithful supporters of the By- 
zantine aye preserved to its dissolution their 
ancient Saxon idiom. 

The extent of this spoliation of property is not 
to be gathered merely from historians, whose 
language might be accused of vagueness and 
amplification. 
Domesday Book, we have an indispuiable record 
of this vast territorial revolution during the reign 
of the Conqueror. I am indeed surprised at 
Brady’s position, that the English had suffered 
an indiscriminate privation of their lands. Un- 
doubtedly, there were a few left in almost eve ry 
county, who still enjoyed the estates which they 
held under Edward the Confessor, free from any 

superiority but that of the crown, and were de- 
nominated, as in former times , the king’s thanes. 
C ospatric » Son pe rhaps of one of that name who 
had possessed the earldom of Northumberland, 
held forty-one manors in Yorkshire, though ma- 
ny of them are stated in Domesday to be waste. 
Inferior freeholders were probably much less dis- 
turbed in their estates than the higher class.— 
Though few of English birth continued to enjoy 
entire manors, even by amesne tenure, it is rea- 
sonable to suppose that the greater part of those 
who appear, under various denominations, to 


have possessed small freeholds and parcels of 


manors, were no other than the original natives. 

Besides the severities exercised upon the En- 
glish after eve ry 
William’s unsparing cruelty are well known, the 
devastation of Yorkshire and of the New Forest. 
In the former, which had the tyrant’s plea, ne- 
cessity, for its pretext, an invasion being threat- 
ened from Denmark, the whole country between 
the Tyne and the Humber was laid so desolate, 
that for nine years afterwards there was not an 
inhabited village, and hardly an inhabitant left ; 
the wasting of this district having been followed 
by a famine, which swept away the whole popu- 
lation. That of the New Forest, though un- 
doubtedly less calamitous in its effects, seems 
even more monstrous, 
the cause. He afforested several other tracts. 
And these favorite demesnes of the Norman 
kings were protected by a system of iniquitous 
and cruel regulations, called the Forest Laws, 
which it became afterwards a great object with 
the asserters of liberty to correct. The penalty 
for killing a stag or a boar was loss of eyes: for 
William loved the great game, says the Saxon 
Chronicle, as if he had been their father. 

A still more general proof of the ruinous oppres- 
sion of William the Conqueror may be deduced 
from the comparative condition of the English 
towns in the reign of Edward the Confessor, and 
at the compilation of Domesday. At the former 
epoch there were in York 1607 inhabited houses, 
at the latter 967; at the former there were in Ox- 
ford 721, at the latter 243 ; of 172 houses in Dorches- 
ter, 100 were destroyed ; 
487 in Chester, 205. Some other towns had suf- 
fered less, but scarcely any one fails to exhibit 
marks of a decayed population. As to the rela- 
tive numbers of the peasantry and value of lands 
at these two periods, it would not be e asy to as- 

sert any thing without a laborious examination 
of Dome sday Book. 

The demesne lands of the crown, extensive 
and scattered over every country, were abun- 
dantly sufficient to support its dignity and mag- 
nificence; and William, far from wasting this 
revenne by prodigal grants, took care to let them 


In the great national survey of 


insurrection, two instances of 


from the frivolousness of 


of 243 in Derby, 103; of 
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at the highest rate to farm, little caring how much 
the cultivators were racked by his tenants. Yet 
his exactions, both feudal, and in the way of tal- 
lage from his burgesses and the tenants of his 
vassals, were almost as violent as his confisca- 
tions. No source of income was neglected by 
him or indeed by his successors, however trifling, 
unjust or unreasonable. His revenues, if we 
could trust Ordericus Vitalis, amounted to $1060 
aday. This, in mere weight of silver, would be 
equal to nearly {1,200,000 a year at present.— 
But the arithmetical statements of these writers 
are not implicitly to be relied upon. He left at 
his death a treasure of £60,000, which, in con- 
formity to his dying request, his successor dis- 
tributed among the church and poor of the king- 
dom, as a feeble expiation of the crimes by which 
it had been accumulated ;* an act of disinteres- 
tedness, which seems to prove that Rufus, amidst 
all his vices, was not destitute of better feelings 
than historians have ascribed to him. It might 
appear that William had little use for his extorted 
wealth. By the feudal constitution, as establish- 
ed during his reign, he commanded the service 
of a vast army at its own expense, either for do- 
mestic or continental warfare. But this was not 
sufficient for his purpose: like other tyrants, he 
put greater trust in mercenary obedience. Some 
of his predecessors had kept bodies of Danish 
troops in pay; partly to be secure against their 
hostility, partly for the convenience of a regular 
army, and the love which princes bear to it. 
But William carried this to a much greater length. 
He had always stipendary soldiers at his com- 
mand. Indeed his army at the conquest could 
not have been swelled to such numbers by any 
other means. They were drawn, by the allure- 
ment of high pay, not from France and Britany 
alone, but Flanders, Germany, and even Spain. 
When Canute of Denmark threatened an invasion 
in 1085, William, too conscious of his own tyran- 
ny to use the arms of his English subjects, collec- 
ted a mercenary force so vast, that men wonder- 
ed, says the Saxon Chronicler, how the country 
could maintain it. This he quartered upon the 
people, according to the proportion of their es- 
tates, 

Whatever may be thought of the Anglo-Saxon 
tenures, it is certain, that those of the feudal sys- 
tem were thoroughly established in England un- 
der the conqueror. It has been observed, in 
another part of this work, that the rights, or feu- 
dal incidents, of a wardship and marriage were 
nearly peculiar to England and Normandy.— 
They certainly did not exist.in the former before 
the conquest; but whether they were ancient 
customs of the latter cannot be ascertained, un- 
less we had more incontestible records of its ear- 
ly jurisprudence, 


Richard Cceur de Lion, when the laws of England 
might have passed into a country so long and 
intimately connected with it. However, it seems 
that the seizure of the lands in wardship, the 
selling of the heiress in marriage, were original- 
ly deemed rather acts of violence than conforma- 
ble to law. For Henry I.’s charter expressly 
promises, that the mother or next of kin shall 
have the custody of the lands as well as person 
of the heir. And as the charter of Henry = 
refers to and confirms that of his grandfather, 

seems to follow, that what is called ae 
in chivalry had not yet been established. How- 
ever, it is not till the assize of Clarendon, con- 
firmed at Northampton in 1176, that the custody 
of the heir is cle arly reserved tothe lord. With 


*Ordericus Vitalis puts a long pe snitential 
speech into William’s mouth on his death- bed. 
Though this may be his invention, yet facts seem 
to show the compunctions of the tyrant’s con- 
scie ne 





For the Great Customary of 
Normandy is a compilation as late as the reign of 
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respect to the right of conse nting t to o the marriage 
ofa female vassal, it seems to have been, as I 

have elsewhere observed, pretty general in feu- 

dal tenures. But the sale of her person in mar- 

riage, or the exaction of a sum of money in lieu 

of this scandalous tyranny, was only the law of 
England, and was not pe rhaps fully authorized 

as such till the statute of Merton in 1236. 

One innovation made by William upon the 
feudal law very deserving of attention. By 
the leading principle of feuds, an oath of fealty 
was due from the vassal to the lord of whom he 
immediately held his land, and tono other. The 
king of France, long after this period, had no 
feudal and scarcely any royal authority over the 
tenants of his own vassals, Rut William receiv- 
ed at Salisbury, in 1085, the fealty of all land- 
holders in England, both those who held in chief 
and their tenants; thus breaking in upon the 
feudal compact in its most essential attribute, the 
exclusive dependence of a vassal upon his lord. 
And this may be reckoned among the several 
causes, which prevented the continental notions 
of independence upon the crown from ever ta- 
king root among the English aristocracy. 

The best measure of William was the establish- 
ment of public peace. He permitted no rapine 
but hisown. The feuds of private revenge, the 
lawlessness of robbery, were repressed. A girl 
loaded with gold, if we believe contemporary 
writers, might have passed safely through the 
kingdom.* But this was the tranquility of an 
imperious and vigilant despotism, the degree of 
which may be measured by these effects, in 
which no improvement of civilization had any 
share. There is assuredly nothing to wonder at 
in the detestation with which the English long 
regarded the memory of this tyrant. Some ad- 

vantages undoubtedly, in the course of human 
affairs, eventually sprang from the Norman con- 
quest. The invaders, though without perhaps 
any intrinsic superiority in social virtues over 
the native English, degraded and barbarous as 
these are represented to us, had at least that ex- 
terior polish of courteous and chivalric manners, 
and that taste for refinement and magnificence, 
which serve to elevate a people from mere sav- 
age rudeness. Their buildings, sacred as well 
as domestic, became more substantial and elegant. 
The learning of the clergy, the only class to 
whom that word could at all be applica able, be- 

came infinite ly more respe ctable in a short time 
after the conquest. And though this may by 


is 


some be ascribed to the general improvements of 


Europe in that point during the twelfth century, 
yet 1 think it was partly owing to the more free 
intercourse with France and the closer depen- 
dence upon Rome which that revolution produ- 


ced. This circumstance was, however, of no 
great moment to the English of those times, 


whose happiness could hardly be affected by the 
theological reputation of Lanfrane and Anselm. 


Perhaps the chief benefit which the natives of 
that generation derived from the government of 


William and his successors, next to that of a 
more vigilant police, was the security they found 
from invasion on the side of Denmark and Nor- 
way. 
his sons, w ith the regular organization of a feu- 
dal militia, deterred those predatory armies, 
Which had brought such re peated calamity on 
England in former times. 

The system of feudal policy, though derived 

*I will not omit one other circumstance, appa- 
rently praiseworthy, which Ordericus mentions 
of William, that he tried to learn English, in or- 
der to render justice by understanding every 
man’s complaints, but failed on account of his 
advanced age. This was in the early part of his 
reign, before the reluctance of the E nglish to sub- 
mit had exasperated his disposition. 


The high reputation of the conqueror and, 
J | 



































































to England from | a Piendle source, bore a very) to treat them all as his servants. They endea- t ie 
different appearance in the two countries.—|vored therefore to bring about a treaty; but the ie 
France, for about two centuries after the house| English part of Henry’s army, hating Robert de 

of Capet had usurped the throne of Charlemagne’s | Belesme as a Norman, urged the king to proceed t 


with the siege; which he did, and took the castle. 

Uuesewsinad, therefore, comparatively speak- 
ing, by the aristocratic principles which influ- 
enced other feudal countries, the administration 
acquired atone of rigor and arbitrariness under 
William the Conqueror, which, though some- 
times perhaps a little mitigated, did not cease du- 
ring a century anda half. For the first three 
reigns we must have recourse to historians; 
whose language, though vague, and perhaps ex- 
aggerated, is too uniform and impressive to leave 
a doubt of the tyrannical character of the govern- 
ment. The intolerable exactions of tribute, the 
rapine of purveyance, the iniq uity of roy al courts 
are continually in thei ir mouths. 


posterity, could hardly be deemed a regular con- 
federacy, much less an entire monarchy. But 
in England a government, feudal indeed in its 
form, but arbitrary in its exercise, not only main- 
tained subordination, but almost extinguished 
liberty. Several causes seem to have conspired 
towards this radical difference. In the first 
place a kingdom, comparatively small, is much 
more easily kept under control than one of vast 
extent. And the fiefs of Anglo-Norman barons 
after the conquest, were far less considerable, 
even relatively to the size of the two countries, 
than those of France. The earl of Chester held, 
indeed, almost all that county; the earl of 


Shrewsbury nearly the whole of Salop. But ‘God sees the 


these domains bore no comparison with the duke-| wretched pe ople,” * says the Saxon Chronicler, 
dom of Guienne, or the county of Toulouse. In| ** most unjustly oppresse d; first they are des- 
general, the lordships of William’s barons, whe- poiled of their possessions, then butchered. This 


ther this were owing to policy or accident, were 
exceedingly dispersed. Robert, earl of Moreton, 
for example, the most richly endowed of his fol- 
lowers, enjoyed 248 manors in Cornwall, 54 in 


was a grievous year. (1124) 
property, lost it by heavy taxes and unjust de- 
crees.”” The same ancient chronicle, which ap- 
pears to have been continued from time to time 


Whoever had any 


Sussex, 196 in Yorkshire, 99 in Northampton- in the abbey of Peterborough, frequently utters 
shire, besides many in other counties. Estates | similar notes of lamentation. 


so disjoined, however immense in their aggre- 
gate, were ill calculated for supporting a rebel- 
lion. It is observed by Madox, that the knights’ 
tees of almost every barony were scattered over 
various counties. 

In the next place, the baronial fiefs were held 
under an actual derivation from the crown. The 
great vassals of France had usurped their do- 
minions before the accession of Hugh Capet, and 
barely submitted to his nominal sovereignty. 

They never intended to yield the feudal trib- 
utes of relief and aid, nor did some of them even 
acknowledge the supremacy of his royal juris- 
diction. But the Conqueror and his successors 
imposed what conditions they would upon a set 
of barons who owed all to their grants; and as 


From the reign of Stephen, the miseries of 
which are not to my immediate purpose, so far 
as they proceeded from anarchy and intestine 
war,* we are able to trace the character of gov- 
ernment by existing records. These, digested 
by the industrious Madox into his History “of the 
Exchequer, give us far more insight into the 
spirit of the constitution, if we may use such a 
word, than all our monkish chronicles. It was 
not asanguinary despotism. Henry II. wasa 
prince of remarkable clemency; and none of the 
Conqueror’s successors were as grossly tyranni- 
cal as himself. But the system of rapacious ex- 
tortion from their subjects prevailed to a degree 
which we should rather expectto find among 
eastern slaves, than that high-spirited race of 


mankind’s notions of right are generally founded | Normandy, whose renown then filled Europe and % 
upon prescription, these peers grew accustomed | Asia. The right of wardship was abused by sell- 3 
to bear many burthens, reluctantly indeed, but | ing the heir and his land to the highest bidder. e. 


without that feeling of injury which would have 
resisted an attempt to impose them upon the vas- 
sals of the French crown. For the same reasons, 


That of marriage was carried to a still grosser ex- 
cess. The kings of France indeed claimed the 


prerogative of forbidding the marriage of their ie 
the barons of England were regularly summoned | vassals’ daughters to such persons as they thought a 
to the great council, and by their attendance in| unfriendly or dangerous to themselves; but I am < 
it, and concurrence in the measures which were | not aware that they ever compelled them to mar- 
there resolved upon, a compactness and unity of ry, much less that they turned this attribute of R 


interest was given to the monarchy which was 
entirely wanting in that of France. But above 
all, the paramount authority of the king’s court, 
and those excellent Saxon tribunals of the coun- 
ty and hundred, kept within very narrow limits 
that great support of the feudal aristoc racy, the 
right of territorial jurisdiction. Except in the 
counties of palatine, the feudal courts possessed 
avery trifling degree of jurisdiction over civil, 

and not a very extensive one over criminal cau- | 


ses. 


sovereignty into a means of revenue. But in " 
England, wonren and even men simply as ten- Re: 
ants, in chief, and not as wards, fined to the 
crown for leave to marry whom they would, or 
not to be compelled to marry any other. Towns 
not only fined for original grants of franchises, 
but for repeated confirmations. he Jews paid 
exhorbitant sums for every common right of 
mankind, for protection, for justice. In return, 
they were sustained against their Christian debt- 
ors in demands of usury, which superstition and 
We may add to the circumstances that render- 
ed the crown powerful during the first century 
after the conquest, an extreme antipathy of the 
native English towards their invaders. Both 
William Rufus and Henry I. made use of the 
former to strengthen themselves against the at- 
tempts of their brother Robert ; though they forgot 
their promises to the English after attaining their 
object. A fact mentioned by Ordericus Vitalis, 
illustrates the advantage which the government 
found in this national animosity. During the 
siege of Bridgenorth, a town belonging to Robert 
de Belesme, one of the most turbulent and pow- 
erful of the Norman barons, by Henry I. in 1102, 
the rest of the nobility deliberated together, and 
came to the conclusion, that if the king could ex- 
pel so distinguished a subject he would be able 


*The following simple picture of that reign 
from the Saxon Chronicle may be worth inserting. 
‘‘The nobles and bishops built castles, and filled 
them with devilish and wicked men, and oppres- 
sed the people, cruelly torturing men for their 
money. They imposed taxes upon towns, and 
when they had exhausted them of eve ry thing, 
set them on fire. You might travel a day and 
not find one man living in a town, nor any land 
in cultivation. Never did the country suffer 
greater evils. If twoor three men were seen 
riding up to a town, all its inhabitents left it, ta- 
king them for plunderers. And this lasted, 
growing worse and worse, throughout Stephen’s 
reign. Men said openly, that Christ and his 
were asleep.” 
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tyranny rendered enormous. Men fined for the| and export of merchandise, of which the prisage 
king’s good will; or that he would remit his an-|of wine, that is, a right of taking two casks out 
ger; or to have his mediation with their adversa-|of each vessel, seems the most material, were 
ries. Many fines seem as it were imposed in|immemorially exacted by the crown. There is 
sport, if we look to the cause ; though their extent, |no appearance that these originated with parlia- 
and the solemnity with which they were recorded, | ment. 
prove the humor to have been differently relish-|the kingdom, was Danegeld, the ship-money of 
ed by the two parties. Thus the bishop of Win-| those times. This name had been originally giv- 
chester paid a ton of good wine for not remind-|en to the tax imposed under Ethelred II., in or- 
ing the king (John) to give a girdle to the count-| der to raise a tribute exacted by the Danes. It 
ess of Albemarle; and Robert de Vaux five best| was afterwards applied to a permanent contribu- 
palfreys, that the same king might hold his peace | tion for the public defence against the same ene- 
about Henry Pinel’s wife. Another paid four|mies. But after the conquest this tax is said to 
marks for leave to eat (pro licentia comedendi).| have been only occasionally required; and the 
But of all the abuses which deformed the Anglo-| latest instance on record of its payment is in the 
Norman government, none was so flagitious as|/ 20th of Henry II. Its imposition appears to have 
the sale of judicial redress. The king, we are| been at the king’s discretion. 

often told, is the fountain of justice; but in those| The right of general legislation was undoubt- 
ages, it was one which gold alone could unseal. | edly placed in the king, conjointly with his great 
Men fined to have right done them; tosue in a/council, or, if the expression be thought more 
certain court; to implead a certain person ; tO proper, with their advice. So little opposition 
have restitution of land which they had recoV-| was found in these assemblies by the early Nor- 
ered at law. From the sale of that justice which | man kings, that they gratified their own love of 


ENGLISH CONSTITUTION DURING THE MIDDLE AGES. 


with consent of his barons.* The charter of 


every citizen has a right to demand, it was an} 
easy transition to withhold or deny it. Fines) 
were received for the king’s help against the ad-| 


pomp, as well as the pride of their barons, by 
consulting them in every important business. 
But the limits of legislative power were extreme- 


Stephen not only confirms that of his predeces. 
sor, but adds in fuller terms than Henry had 
used, an express concession of the laws and 
customs of Edward. Henry II. is silent about 


Another tax, extending to all the lands of |these, although he repeats the confirmation of his 


grandfather’s charter. The people however had 
begun to look back to a more ancient standard 
of law. The Norman conquest, and all that en- 
sued upon it, had endeared the memory of their 
Saxon government. Its disorders were forgot- 
ten, or, rather, were less odious to a rude nation, 
than the coercive justice by which they were af- 
terwards restrained.{ Hence it became the fa- 
vorite cry to demand the laws of Edward the 
Confessor; and the Normans themselves, as they 
grew dissatisfied with the royal administration, 
fell into these English sentiments.t But what 
these laws were, or more properly perhaps, 
these customs subsisting in the Confessor’s age, 
was not very distinctly understood. So far, 
however, was clear, that the rigorous feudal ser- 
vitudes, the weighty tributes upon poorer free- 
men, had never prevailed before the conquest. 
In claiming the laws of Edward the Confessor, 
our ancestors meant but the redress of grievances 


a Sa ee eee eer or ly indefinite. New laws, like new taxes, affecting 
+ a he a "of pcs td eet oe, | ae community, required the sanction of that as- 
These were called counter-fines; but the money sembly which was eupposed to represent it; but 
s eaten Conk Toman oo Y there was no security for individuals against acts 
won osm ag ge eee ac al | of prerogative, which we should justly consider as 
raria e successful , a i a ot saalieaiieaa: 
Among a people imperfectly civilized, the most | "oS" nee ey sae ee = a 
a. ee eee ce , |monarchs, banished from England the relations 
outrageous injustice towards individuals may/anq friends of Becket, to the number of tour 
pass without the slightest notice, while in mat-/hundred. At another time, he sent over from 
. Cas : Paes . “ee ; . c ; : 
feeling th community he power of g%- Normandy an injunction, tha al te Mndred 
: : F ’! those who obeyed a papal interdict should be 
therefore an important question, what preroga- | janished. and oe cane eonfecsie’.* 
tive these Norman kings were used to exercise! , ‘ : f ; inte 
in raising money, and in general legislation? By | The statutes : on ay do not exhibit to 
the yrorating feudal customs, the lord was en-| i 7 . ene a on - ears So 
titled to demand a pecuniary aid of his vassals in| !!berty on a broad and general foundation. An 


certain cases. These were, in England, to make |although the laws then enacted have not all been 
. | preserved, yet it is unlikely that any of an ex- 


his eldest son a knight, to marry his eldest) : : 
{tensive remedial nature should have left no trace 


daughter, and to ransom himself from captivity. : : 
6 : P Y*| of their existence. We find, however, what has 


Accordingly, when such circumstances occurred | ; led the M Ch Wi 
aids were levied by the crown upon its tenants, | S°™etimes been called the Magna Charta of Wil- 


at the rate of a mark or a pound for every knight’s| !iam the Conqueror, preserved in Roger de Ho- 
fee. These aids, being strictly due in the pre-| Veden 8 collection of his laws. We will, en- 
scribed cases, were taken without requiring the |J0!”> and grant, says the king, that all freemen 
consent of parliament. Escuage, which was a|! 0Ur kingdom shall enjoy their lands in peace, 
commutation for the personal service of military | free from all tallage, and from every unjust ex- 


tenants in war, having rather the appearance of &ction, so that nothing but their service lawfully 
an indulgence, than an imposition, might rea-| due to us shall be demanded at their hands. The 
sonably be levied by the king. It was not ti}] | laws of the Conqueror, found in Hoveden, are 
the charter of John that escuage became a parlia- | wholly different from those in Ingulfus, and are 

suspected not to have escaped considerable in- 


mentary assessment; the custom of commuting | co ; ; 
service having then grown general, and the rate|*e*polation. It is remarkable, that no reference 
of commutation being variable. is made to this concession of William the Con- 

None but military tenants could be liable for; WeTOr 1m any subsequent charter. However, it 
escuage ;* but the inferior subjects of the crown |5€e™S to comprehend only the feudal tenants of 
were oppressed by tallages. The demesne lands the crown. Nor does the charter of Henry I., 
of the king and all royal towns were liable to| though so much celebrated, contain any thing 
tallage; an imposition far more rigorous and ir- | Specially expressed but a remission of unreason- 
regular than those which fell upon the gentry. able reliefs, wardships, and other feudal bur- 
Tallages were continually raised upon different | thens. ; It proceeds however to declare that he 
towns during all the Norman reigns, without the §'V®* his subjects the laws of Edward the Con- 
consent of parliament, which neither represented fessor, with the emendations made by his father 
them, nor cared for their interests. The itiner-| --—— —-—_———_— — 
ant justices in their circuit usually set this tax. *Lyttleton says, that this edict must have been 
Sometimes the tallage was assessed in gross upon framed by the king with the advice and assent 
a town, and collected by the burgesses; some-|of his council. But if he means his great coun- 
times individually at the judgment of the justices. cil, I cannot suppose that all the barons and ten- 
There was an appeal from an excessive assess- ants in capite could have been duly summoned 
ment to the barons of the exchequer. Inferior|to a council held beyond seas. Some English 


lords might tallage their own tenants and de- barons might doubtless have been with the king, | 


mesne towns, though not, it seems, without the! as at Verneuil in 1176, where a mixed assembly 
Customs upon the import)of English and French enacted laws for both 
; : nietdiattnaiticmbanaaate ——— |countries. So at Northampton in 1165 several 

*The tenant in capite was entitled to be re-im-| Norman barons voted; nor is any notice taken 
bursed what would have been his escuage by of this as irregular. So unfixed, or rather un- 
his vassals even if he performed personal service. | formed. were all constitutional principles. 


king’s permission. 


which tradition told them had not always ex- 
isted. 

It is highly probable, independently of the 
evidence supplied by the charters of Henry I. 
and his two successors, that a sense of oppres- 
sion had long been stimulating the subjects of so 
arbitrary a government, before they gave any 
demonstrations of it sufficiently palpable to find 
a place in history. But there are certainly no 
instances of rebellion, or even, as far as we 
know, of a constitutional resistance in parlia- 
ment down to the reign of Richard [. The re- 
volt of the earls of Leicester and Norfolk against 
Henry II. which endangered his throne, and 





his barons, appears not to have been founded 
even upon the pretext of public grievances.— 
Under Richard |., something more of a national 
spirit began to show itself. For the king having 
left his chancellor William Longchamp joint re- 
gent and justiciary with the bishop of Durham, 
during his crusade, the foolish insolence of the 
former, who excluded his co-adjutor from any 
share in the administration, provoked every one 
of the nobility. A convention of these, the king’s 
brother placing himself at their head, passed a 
sentence of removal and banishment upon the 
chancellor. Though there might be reason to 
conceive that this would not be unpleasing to 
the king, who was already apprized how much 
;Longchamp had abused his trust, it was a re- 
markable assumption of power by that assem- 
bly, and the earliest authority for a leading prin- 


*A great impression is said to have been made 
on the barons confederated against John, by the 
production of Henry I.’s charter, whereof they 


had been ignorant. But this could hardly have 
| been the existing charter, for reasons alleged by 
| Blackstone. Introduction to Magna Charta, p- 
6. I have sometimes ventured tosuspect a pious 
fraud of Archbishop Langton, the producer of 
this pretended charter, who might have fabrica- 
ted an instrument in the name of Henry, con- 
taining some of those privileges which the barons 
were then about to extort from his successor. 

+The Saxon Chronicler complains of a witten- 
agemot, as he calls it, or assizes, held at Leices- 
| terin 1124, where forty-four thieves were hanged, 
a greater number than was ever before known: 
|it was said that many suffered unjustly. 

tThe distinction between the two nations was 
pretty well obliterated at the end of Henry II.’s 
reign, as we learn from the Dialogue on the Ex- 
| chequer, then written. 








comprehended his children with a large part of 
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ciple of our constitution, the responsibility of 
ministers to parliament. 

In the succeeding reign of John, all the rapa- 
cious exactions usual to these Norman kings 
were not only redoubled, but mingled with other 
outrages of tyranny still more intolerable.*— 
These too were to be endured at the hands of a 
prince utterly contemptible for his folly and cow- 
ardice. One is surprised at the forbearance dis- | 
played by the barons, till they took arms at 
length in that confederacy, w hich ended in es-| 
tablishing the Great Charter of Liberties. As| 
this was the first effort towards a legal govern-| 
ment, 80 it is beyond comparison the most im-| 
portant event in our history, except that Revo- 
lution without which its benefits would rapidly | 
have been annihilated. 
England has indeed no single date from which | 
its duration is to be reckoned. 
of positive law, the far more important changes 
which time has wrought in the order of society, 


during six hundred years subsequent to the| convey an ample security for the two main rights| mation. 
From the era, therefore, of King | 
charter, it must have been a clear princi-| 
that no man can be de-| 


Great Charter, have undoubtedly lessened its 
direct application to our present circumstances. 
But it is still the key-stone of English liberty. | 
All that has since been obtained is little more 
than as confirmation or commentary ; and if every | 
subsequent law were to be swept away, there 
would still remain the bold features that distin-| 
cuish a free froma despotic monarchy. It has} 
been lately the fashion to depreciate the value | 
of Magna Charta, as if it had sprung from the 
private ambition of a few selfish ae and re- 
dressed only some feudal abuses. It is indeed | 
of little importance by what motives those who! 
obtained it were guided. 
men most distinguished in the transactions of| 
that time are not easily determined at present. | 


Yet if we bring these ungrateful suspicions to | 


the test, they prove destitute of all reasonable 
foundation. An equal distribution of civil rights 
to all classes of freemen forms the peculiar beau- 
ty of the charter. In this just solicitude for 
the people, and in the moderation which in- 
fringed upon no essential prerogative of the 
monarchy, we may perceive a liberality and pat- 
riotism very unlike the selfishness which is 


sometimes rashly imputed to those ancient ba- | 


rons. And, as far as we are guided by histori- 
cal testimony, two great men, the pillars of our 
church and state, may be considered as entitled 
beyond the rest to the glory of this monument; 
Stephen Langton, archbishop of Canterbury, and 
William, earl of Pembroke. To their temperate | 
zeal for a legal government, England was in- 
debted during that critical period for the two 
greatest blessings that patriotic statesmen could | 
confer; the establishment of civil liberty upon 
an immovable basis, and the preservation of na- 
tional independence under the ancient line of 
sovereigns, which rasher men were about to ex- 
change for the dominion of France. 


By the Magna Charter of John, reliefs were | 


limited to a certain sum, according to the rank | 
of the tenant, the waste committed by guardians 
in chivalry restrained, the disparagement in 
matrimony of female wards forbidden, and wid- 
ows secured from compulsory marriage. These | 
regulations, 
crown, redressed the worst grievances of every 


military tenant in England. The franchises of 


the city of London and of all the towns and bo- 
troughs were declared inviolable. The freedom 
of commerce was guaranteed to alien merchants. | 
The court of Common Pleas, instead of following 


*In 1207, John took a seventh of the movea- 
bles of lay and spiritual persons, cunctis mur- 
murantibus, sed contradicere non audentibus. 
But his insults upon the nobility in debauching 


their wives and daughters, were, as usually hap-|1 


pens, the most exas sperating provocation. 


The institutions | 


The real characters of 


extending to the sub-vassals of the | 
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the king’s person, was fixed at Westminster. 


jlocks. Tyranny, indeed, and injustice will, ty 


The tyranny exercised in the neighborhood of| all historians not absolutely servile, be noted 


royal forests met with some check, which was} 
‘further enforced by the Charter of Forests under| 
Henry III. 

But the essential clauses of Magna Charta are) 
| those which protect the personal liberty and pro-| 
| perty of all freemen, by giving security from ar-| 
bitrary imprisonment and arbitrary spoliation. | 


'** No freeman, (says the 29th chapter of Henry |t 


III.’s charter, which, as the existing law, I quote | 
in preference to that of John, the variations not) 
| being very material, ) shall be taken or imprison- 
‘ed, or be disseised of his freehold, or liberties, or| 
free customs, or be outlawed, or exiled, or any 
| otherwise destroy ed; nor will we pass upon him, 
We will 


his peers, or by the law of the land. 


It is obvious, that these | 
| words, interpreted by any honest court of law, 


|man justice or right.” 


of civil society. 
| John’s 
ple of our constitution, 
jtained in prison without trial. Whether the 
courts of justice framed the writ of Habeas Cor- 
| pus in conformity to the spirit of this clause, or 
| found it already in their register, it became from 
that era the right of every subject to demand it. 
That writ, rendered more actively remedial by 
the statute of Charles II., but founded upon the 
|broad basis of Magna Charta, is the principal 
bulwark of English liberty; and if ever tempora- 
ry circumstances, or the doubtful plea of politi- 
‘cal necessity, shall lead men to look on its denial 
| with apathy, the most distinguishing characteris- 
‘tic of our constitution will be effaced. 

As the clause recited above protects the sub- 
ject from any absolute spoliation of his freehold 
rights, so others restrain the excessive amerce- 
‘ments which had an almost equally ruinous ope- 
‘ration. The magnitude of his offence, by the 


14th clause of Henry III.’s charter, must be the! 
measure of his fine ; and in every case the con-| 


tenement, (a word expressive of chattels necessa- 
ry to each man’s station, as the arms of a gentle- 
man, the merchandize of a trader, the plough 


and wagons of a peasant,) was exempted from) 


‘seizure. A provision was made in the charter|t 
of John, that no aid or escuage should be impo- | 
‘sed, except in the three feudal cases of aid, 
without consent of parliament. And this was 
‘extended to aids paid by the city of London. But} 
ithe clause was omitted by the three charters 
granted by Henry II.; though parliament seem 
to have acted upon it in most part of his reign. 
|It had however no reference to tallages imposed | 
upon towns without their consent. Fourscore | 
years were yet to elapse before the great princi- 
ple of parliamentary taxation was explicitly and 
‘absolutely recognized. 

A law which enacts that justice shall neither | 
be sold, denied nor delayed, stamps with infamy | 
that government under which it had become 
icessary. But from the time of the charter, ac- 
cording to Madox, the disgraceful perversions of! 
right, which are upon record in the rolls of the 
exchequer, became less frequent. 

From this era, a new soul was infused into the 
people of England. Her liberties, at the best 
long in abeyance, became a tangible possession, 
and those indefinite aspirations for the laws of 
Edward the Confessor, were changed into a 
| steady regard for the Great Charter. Pass but 
| from the history of Roger de Hoveden to that of! 
|Matthew Paris, from the second Henry to the} 
| third, and judge whether the victorious struggle 
‘had not excited an energy of public spirit to 
iwhich the nation was before a stranger. The 
(strong man, in the sublime language of Milton, | 
| Was aroused from sleep, and shook his invincible | 


sell to no man, we will not deny, or delay to any | 


| with moral reprobation ; but never shall we find 
in the English writers of the twelfth century, 
ithat assertion of positive and national rights 
| which distinguishes those of the next age, and 
| particularly the monk of St. Albans. From his 
| prolix history we may collect three material prop- 
ositions as to the state of the English constitu- 
tion during the long reign of Henry III.; a prinee, 
to whom the epithet of worthless, seems best ap- 
| plicable; and who, without committing any fla- 
grant crimes, was at once insincere, ill-judging 
and pusillanimous. The intervention of such a 
reign wasa very fortunate circumstance for pub- 
lic liberty; which might possibly have been 


The constitution of|nor send upon him, but by lawful judgment of| crushed in its infancy, if an Edward had imme- 


| diately succeeded to the throne of John. 

1. The Great Charter was always considered 
as a fundamental law. But yet it was supposed 
to acquire additional security by frequent confir- 
This it received with some not incon- 
siderable variation, in the first, second, and 
ninth years of Henry’s reign. The last of these 
is in our present statute-book, and has never re- 
ceived any alterations; but Sir E. Coke reckons 
thirty-two instances wherein it has been solemn- 
ly ratified. Several of these were during the 
reign of Henry III., and were invariably purcha- 
sed by the grant of a subsidy. This prudent ac- 
commodation of parliament to the circumstances 
of their age, not only made the law itself appear 
more inviolable, but established that correspond- 
ence between supply and redress, which for 
some centuries was the balance-spring of our con- 
stitution. The charter indeed was often grossly 
violated by their administration. Even Hubert 
de Burgh, of whom history speaks more favora- 
bly than of Henry’s later favorites, though a faith- 
ful servant of the crown, seems, as is too often 
the case with such men, to have thought the 
king’s honor and interest concerned in maintain- 
ing an unlimited prerogative. The government 
was however much worse administered after his 
fall. From the great difficulty of compelling the 
king to observe the boundaries of law, the Eng- 
lish clergy, to whom we are much indebted for 
their zeal in behalf of liberty during this reign, 
devised means of binding his conscience, and 
terrifying his imagination by religious sanctions. 
The solemn excommunication, accompanied with 
the most awful threats, pronounced against the 
violaters of Magna Charta, is well known from 
our common histories. The king was a party to 
| this ceremony, and swore to observe the charter. 

'But Henry ill., though a very devout person, 

|had his own notions as to the validity of an oath 
that affected his power, and indeed passed his 
life in a series of perjuries. According to the 
|creed of that age, a papal dispensation might an- 
}nul any prior engagement; and he was general- 
ily on sufficiently good terms with Rome to ob- 
tain such an indulgence. 

2. Though the prohibition of levying aids or es- 


ne-| cuages without consent of parliament had been 


|omitted in all Henry’s charters, an omission for 
which we cannot assign any other motive than 
| the disposition of his ministers to get rid of that 
|restriction, yet neither one nor the ‘other seem in 
| fact to have been exacted at discretion through- 
lout his reign. On the contrary, the barons fre- 
|quently used the aids, or rather subsidies, which 
|his prodigality was always demanding. Indeed 

it would probably have been impossible for the 
| king, however frugal, stripped as he was of so 
many lucrative though oppressive prerogatives 
by the Great Charter, to support the expenditure 
lof government from its own resources. Talla- 
ges on his demesnes, and especially on the rich 
and ill-affected city of London, he imposed with- 
out scruple; but it does not appear that he ever 
|pretended to a right of genera! taxation. We 
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ma 


y therefore take it for granted, that the clause 
in John’s charter, though not expressly renewed, 
was still considered as of binding force. The 
king was often put to great inconvenience by the 
refusal of supply ; and at one time was reduced to 


sell his plate and jewels, which the citizens of 


London buying, he was provoked to exclaim with 
envious spite against their riches, which he had 
not been able to exhaust. 

3. The power of granting money must of course 
imply the power of withholding it; yet this has 
sometimes been little more than a nominal privi- 
lege. Butin this reign the English parliament 
exercised their right of refusal, or, what was 
much better, of conditional assent. Great dis- 
content was expressed at the demand of a subsi- 
dy in 1237; and the king alleging that he had ex- 
pended a great deal of money on his sister’s mar- 
riage with the emperor, and also upon his own, 
the barons answered, that he had not taken their 
advice in those affairs, nor ought they to share 
the punishment of acts of imprudence they had 
not committed. In 1241, a subsidy having been 
demanded for the war in Poitou, the barons drew 
up aremonstrance, enumerating all the grants 
they had made on former occasions, but always 
on the condition that the imposition should not 
be turned into precedent. Their last subsidy, it 
appears, had been paid into the hands of four ba- 
rons, who were to expend it at their discretion 
for the benefit of the king and kingdom; an early 
instance of parliamentary control over public ex- 
penditure. Onasimilar demand in 1244, the 
king was answered by complaints against the vi- 
olation of the charter, the waste of former subsi- 
dies, and the mal-administration of his servants. 
Finally, the barons positively refused any mo- 
ney; and he extorted 1500 marks from the city 
of London. Some years afterwards, they decla- 
red their readiness to burthen themselves more 
than ever, if they could secure the observance of 
the charter; and requested that the Justiciary, 
Chancellor, and Treasurer might be appointed 
with consent of parliament, according, as they as- 
serted, to ancient custom, and might hold their 
offices during good behaviour.* 

Forty years of mutual dissatisfaction had elaps- 
ed, when a signal act of Henry’s improvidence 
brought on a crisis which endangered his throne. 
Innocent IV., out of mere animosity against the 
family of Frederic II., left no means untried to 
raise up a competitor for the crown of Naples, 
which Manfred had occupied. Richard earl of 
Cornwall having been prudent enough to decline 
this speculation, the pope offered to support 
Henry’s second son, Prince Edmund. Tempted 
by such a prospect, the silly king involved him- 
self in irretrievable embarrassments by prosecu- 
ting an enterprise which could not possibly be 
advantageous to England, and upon which he 
entered without the advice of his parliament. 
Destitute himself of money, he was compelled to 
throw the expense of this new crusade upon the 
pope but the assistance of Rome was never gra- 
tuitous, and Henry actually pledged his kingdom 

*This was not so great an encroachment as it 
may appear. Ralph de Neville, bishop of Chiches- 
ter, had been made Chancellor in 1223. 
ingly, the king demanding the great seal from him 
in 1236 he refused to give it up, alleging that 
having received it in the general council of the 
kingdom, he could not resign it without the same 
authority. And the parliament of 1248 com- 
plained that the king had not followed the steps 
of his predecessors in appointing these three 
great officers by their consent. What had been 
in fact the practice of former kings, I do not 
know; but itis not likely to have been such as 
they represent. Henry, however, had named 
the archbishop of York to the regency of the 
kingdom during his absence beyond seain 1242. 
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for the money which she might expend in a war 
for her advantage and hisown. He did noteven 
want the effrontery to tell parliament in 1257, 
introducing his son Edmund as king of Sicily, 
that they were bound for the re-payment of 14,- 
The pope had also, in 
furtherance of the Neapolitan project, conferred 
upon Henry the tithes of all benefices in Eng- 
land, as well as the first fruits of such as should 
be vacant. Such a concession drew upon the 
king the implacable resentment of his clergy, al- 
ready complaining of the cowardice or conni- 
vance that had during all his reign exposed them 
to the shameless exactions of Rome. Henry had 
now indeed cause to regret his precipitancy. A- 
lexander IV., the reigning pontiff, threatened 
him not only with a revocation of the grant to his 
son, but with an excommunication and general 
interdict, ifthe money advanced on his account 
should not be immediately repaid,* and a Roman 
agent explained the demand to a parliament as- 
sembled at London. The sum required was so 
enormous, we are told, that it struck all the hear- 
ers with astonishment and horror. The nobility 
of the realm were indignant to think that one 


|man’s supine folly should thus bring them to ru- 


in. Who can deny that measures beyond the 
ordinary course of the constitution were necessa- 
ry to control so prodigal and injudicious a sover- 
eign? Accordingly, the barons insisted, that 


twenty-four persons should be nominated, half} 
by the king and half by themselves, to reform the | 


state of the kingdom. These were appointed on 
the meeting of the parliament at Oxford, after a 
prorogation. 

The seven years that_followed are a revolution- 
ary period, the events of which we do not find 
satisfactorily explained by the historians of the 
time. A king, divested of prerogatives by his 
people, soon appears even to themselves an inju- 
red party. And, asthe baronial oligarchy acted 
with that arbitrary temper which is never par- 
doned in a government that has an air of usurpa- 
tion about it, the royalists began to gain ground, 
chiefly through the defection of some who had 


joined in the original limitations imposed on the 


crown, usually called the provisions of Oxford. 
An ambitious man, confident in his talents and 


popularity, ventured to display too marked a su- | 


periority above his fellows in the same cause. 
But neither his character, nor the battles of Lew- 
es and Evesham fall strictly within the limits of a 
constitutional history. It is however important 
to observe, that, even in the moment of success, 
Henry III., did not presume to revoke any part 
His victory had been a- 
chieved bythe arms of the English nobility, who 
had, generally speaking, concurred in the former 
measures against his government, and whose op- 
position to the earl of Leicester’s usurpation was 
compatible with a steady attachment to constitu- 
tional liberty. 

The opinions of eminent lawyers are undoubt- 
edly, where legislative or judicial authorities fail, 
the best evidence that can be adduced in consti- 
tutional history. It will therefore be satisfactory 
to select a few passages from Bracton, himself a 
judge at the end of Henry III.’s reign, by which 
the limitations of prerogative by law will clearly 
appear to have been fully established. ‘ The 
king,’’ says he, ‘* must not be subject to any man, 
but to God and the law; for the law makes him 
king. Let the king therefore give to the law 
what the law gives to him, dominion and power; 
for there is no king where will, and not law 


*This inauspicious negotiation for Sicily, 
which is not altogether unlike that of James I. a- 
bout the Spanish match, in its folly, bad success, 
and the dissatisfaction it occasioned at home, re- 
ceives a good deal of illustration from documents 
in Rymer’s collection. 
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bears rule.” ‘*The king (in another place) can 
do nothing on earth, being the minister of God, 
but what he can do by law; nor is what is said 
(in the Pandects) any objection, that whatever the 
prince pleases shall be law ; because by the words 
that follow in that text it appears to design not 
any mere wili of the prince, but that which is es- 
tablished by the advice of his counsellors, the 
king giving his authority, and deliberation being 
had upon it. This passage is undoubtedly a mis- 
representation of the famous lex regia, which 
has ever been interpreted to convey the unlimit- 
ed power of the people to their emperors. Lut 
the very circumstance of so perverted a gloss put 
upon this text, is a proof that no other doctrine 
could be admitted into the law of England. In 
another passage, Bracton reckons as superior to 
the king, ‘‘not only God and the law, by which 
he is made king, but his court of earls and “bar- 
ons; for the former (comites) are so styled asas- 
sociates of the king, and whoever has an assoei- 
ate, has a master ;* so that if the king were with- 
out a bridle, that is, the law, they ought to puta 
bridle upon him. Several other passages in Brac- 
ton might be produced to the same purport; but 
these are sufficient to demonstrate the important 
fact, that however extensive or even indefinite 
might be the royal prerogative in the days of Hen- 
ry III., the law was already its superior, itself 
but made part of the law, and was incompetent 
to overthrow it. It is true, that in this very 
reign the practice of dispensing with statutes by 
a non-obstante was introduced, in imitation of 
the papal dispensations. But this prerogative 
could only be exerted within certain limits, and 
however pernicious it may be justly thought, 
was, when thus understood and defined, not, 
strictly speaking, incompatible with the legisla- 
tive sovereignty of parliament. 

[In conformity with the system of France and 
other feudal countries, there was one standing 
council, which assisted the kings of England in 
the collection, and management of their revenue, 
the administration of justice to suitors, and the 
despatch of all public business. This was styled 
the King’s Court, and held in his palace, or 
wherever he was personally present. It was 
composed of the great officers ; the chief justiciary, 
the chancellor, the constable, marshall, chamber- 


\lain, steward, and treasurer, with any others 


whom the king might appoint. Of this great 
court there was, as it seems, from the beginning 
a particular branch, in which all matters relating 
to the revenue were exclusively transacted. 
This, though composed of the same persons, yet 
being held in a different part of the palace, and 
for different business, was distinguished from the 
king’s court by the name of the exchequer ; a sep- 
aration which became complete, when civil pleas 
were decided, and judgments recorded in this 
second court.t 

It is probable, that in the age next after the 
conquest, few causes, in which the crown had 
no interest, were carried before the royal tribu- 
nals; every man finding a readier course of jus- 





tice in the manor or county to which he belonged. 
But, by degrees this supreme jurisdiction became 
more familiar: and as it seemed less liable to par- 
tiality or intimidation than the provincial courts, 


*This means, I suppose, that he who acts witli 
the consent of others must be in some degree re- 
strained by them; but itis ill expressed. 

{For every thing that can be known about the 
Curia Regis, and especially this branch of it, the 
student of our constitutional history should have 
recourse to Madox’s History of the Exchequer, 
jand to the Dialogus de Saccario, written in the 
time of Henry II. by Richard Bishop of Ely, 
though commonly ascribed to Gervase of Tibury. 
This treatise he will find subjoined to Madox’s 
work. 
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suitors gre’ ww Ming t to submit to i its expensive- 
ness and inconvenience. It was obviously the 
interest of the king’s court to give such equity 
and steadiness to its decisions, as might en- 
courage this disposition. Nothing could be more 
advantageous to the king’s authority, nor, what 
perhaps was more immediately regarded, to his 
revenue, since a fine was alw ays paid for leave 
to plead in his court, or to remove thither a cause 
commenced below. But because few, compar- 
atively speaking, could have recourse to so dis- 
tant a tribunal as that of the king’s court, and 
perhaps also on account of the attachment which 
the English felt to their ancient right of trial by 
the neighboring freeholders, Henry LI. estab- 
lished itinerant justices to decide civil and crim- 
inal pleas within each county. This excellent 
institution is referred by some to the twenty- 
second year of that prince; but Madox traces it 
several years higher. We have owed to it the 
uniformity of our common law, which would 
otherwise have been split, like that of France, | 
into a multitude of local customs; and we 
owe to it the assurance, 
poorest and most remote inhabitant of England, 
that his right is weighed. by the same incorrupt 
and acute understanding, upon which the de- 
cision of ‘the highest questions is reposed. The 


justices of assize seem originally to have gone | 


their circuits annually; and as part of their duty 
was to set tallages upon royal towns, and super- 
intend the collection of the revenue, 
certain that there could be no long interval. 
annual visitation was expressly contirmed by the 


twelfth section of Magna Charta, which provides 


also, that no assize of novel disseisin, or mort 


d’ancestor, should be taken, except in the shire 
this | 
clause stood opposed on the one hand to the en- 
might | 
by drawing pleas of land to itself, 


where the lands in controversy lay. Hence 


croachments of which 
otherwise, 
have defeated the suitor’s right toa jury from the 


the king’s court, 


vicinage; and on the other, to those of the feudal 
aristocracy, who hated any interference of the 
crown to chastise their violations of law, or con-| 
Accordingly, while 
the confederacy of barons against Henry Lil. was 
in its full power, an attempt was made to prevent | 


trol their own jurisdiction. 


the regular circuits of the judges. 


Long after the separation of the exchequer 
was de- 
This 
as early 
But it was complete- 
** Common | 
** shall 
but be held in some certain | 
Thus was formed the Court of Common 
strictly | 
speaking, exclusive jurisdiction over all civil dis- 
putes, where neither the king’s interest, nor any | 
was con- 
For of such disputes neither the court 
of king’s bench, nor that of exchequer, can take 
cognizance, except by means of a legal fiction, 


from the king’s court, another branch 
tached for the decision of private suits. 
had its beginning, in Madox’s opinion, 
as the reign of Richard I.* 
ly established by Magna Charta. 
pleas,”’ it is said in the fourteenth clause, 
not follow our court, 
place.” 
Bench at Westminster, with full and, 


matter savoring of a criminal nature 


cerned. 


which, in the one case, supposes an act of force 
and, in the other, a debt to the crown. 


The principal officers of state, who had origin- 


ally been effective members of the king’s’ court, 


began to withdraw from it, after this separation 


“Justices of the bench are mentioned several | 
But Madox thinks 
the chief justiciary of England might preside in 


years before Magna Charta. 


the two courts, as well as in the exchequer. 


After the erection of the Common Bench, the 
style of the superior court began to alter. It} 
ceased by degrees to be called the king’s court. | 

‘leas were said to be held coram rege, of coram 
And thus the court of| 
king? s bench was formed oui of the remains of the 


rege ubicunque fuerit. 


ancient curia regis. 


iH CONS 


still | 
which is felt by the| 


we may be | 
This | 


»|the barbaric codes of the continent, 
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to regular lawyers; though the treasurer and | 
chancellor of the exchequer have still seats on 
the equity side of that court, a vestige of its an- 
cient constitution. It would indeed have been 
difficult for men bred in camps or palaces to fulfil 
ithe ordinary functions of judicature, under such 
a system of laws as had grown up in England. 
The rules of legal decision, among a rude people, 
are always very simple; not serving 
guide, far less to control, the 
equity. 
the Anglo-Saxons; requiring no subtler intellec 
or dee per learning, than the earl or sheriff at the 
head of his county-court might be expected to 
possess. But a great change was 
about a century after the conquest. Our English 
lawyers, prone to magnify the antiquity, like the 
|other merits of their system, are apt to carry up 

till, like the pedigree 





ithe date of the common law, 
;of an illustrious family, it loses itself in the ob- 
|scurity of ancienttime. Even Sir Matthew Hale 
does not hesitate to say, that its origin is as un- 
discoverable as that of Nile. But though some 
features of the common law may be distinguish- 
jable in Saxon times, while our limited knowledge 
prevents us from assigning many of its peculiarities 
to any determinable period, yet the general char- 
acter and most essential parts of the system were 
lof much later growth. The laws of the Anglo- 
| Saxon kings, Madox truly observes, are as differ- 
ent from those collected by Glanvil, as the laws 
of two different nations. The peeuniary com- 
|positions for crimes, especially for homicide, 
which run through the Anglo-Saxon code down 


| 
| 
} 
| 
| 


to the laws ascribed to Henry I., are not men-| 
1 been the | 
regular punishment of murder as well as robbery. | 


tioned by Glanvil. Death seems to have 
Though the investigation by means of ordeal was 
not disused in his time,* yet trial 
which we find no instance before the conquest 
, was evidently preferred. Under the Saxon gov- 
'ernments, suits appear to have commenced, even 
| before the king, by verbal or written complaint ; 
at least, no trace remains of the original writ, the 
foundation of our civil procedure. The descent 
of lands before the conquest was according to the 
custom of gavelkind, 
the children; in the age of Henry [. the eldest 
son took the principal fief to his own share; in 
that of Glanvil he inherited all the lands held by 
knight service; but the descent of socage lands 
depended on the particular custom of the es- 
tate. By the Saxon laws, upon the death of the 
son without issue, the father inherited; by our 
common law he is absolutely, 
excluded. Lands were, in general, devisable by 
testament before the conquest; 


These are sufficient samples of the differences | 
between our Saxon and Norman jurisprudence ; | 
but the distinct character of the two will strike 
more forcibly every one who peruses successive- 
ly the laws published by Wilkins, and the trea- 
tise ascribed to Glanvil. The former resemble 
and the ca- 
| pitularies of Charlemagne and his family; minute 
'to an excess in apportioning punishments, but 
sparing and indefinite in treating of civil rights; 
while the other, copious, discriminating and 
technical, displays the characteristics, 
unfolds the principles of English law. 


500 mares to save his life. 


'victed by the verdict ofa jury. If they escaped 
in this purgation, yet, in cases of murder, they | 
were banished the realm. Ordeals were 
ed about the beginning of Henry III.’s reign. 


linto three courts of justice, and left their places | 


much to| 
feelings of natural | 
Such were those which prevailed among | 
t,| prudence of England, 


wrought in| 


by combat, of 


or equal partition among | 


and in every case, to acts of the legislature. 


but not in the | 
time of Henry II., except by particular custom. | 


*A citizen of London suspected of murder, | 
|having failed in the ordeal of cold water, was 
|hanged by order of Henry II., though he offered 
It appears as if the 
‘ordeal were permitted to persons already con- 


abolish- 
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leult to assert any hien de -cisive ly as to the period 

between the conquest and the reign of Henry IlI., 
|which presents fewer materials for legal history 
than the preceding age; but the treatise denom- 
inated the laws of Henry L., compiled at the 
soonest about the end of Stephen’s reign, bears 
so much of a Saxon character, that I should be 
inclined to ascribe our present common law toa 
date, so far as what is gradual has any date, not 
much antecedent to the publication of Glanvil. 
At the same time, since no kind of evidence at- 
tests no sudden and radical change in the juris- 
the question must be con- 
sidered as left in great obscurity. Perhaps it 
might be reasonable to consider, that the treatise 
called Leges Henrici Primi contains the ancient 
usages still prevailing in the inferior jurisdictions 
jand that of Glanvil the rules established by the 
Norman lawyers of the king’s court, which 
would of course acquire a general recognition 
and efficacy, in consequence of the institution of 
justices holding their assizes periodically through- 
out the country. 

The capacity of deciding legal controversies 
was now only to be found in men who had devo- 
ted themselves to that peculiar study; and a race 
of such men arose, whose eagerness and even 
enthusiasm in the profession of the law were 
stimulated by the self-complacency of intellectual 
dexterity in threading its intricate and thorny 
mazes. The Normans are noted in their own 
country for ashrewd and litigious temper, which 
may have given a character to our courts of jus- 
tice in early times. Something too of that exces- 
sive subtlety, and that preference of technical to 
national principle s, which runs through our sys- 
tem, may be imputed to the scholastic philosophy 
which was in vogue during the same period, and 
is marked by the same features. But we have 
just reason to boast of the leading causes of these 


, | defects; an adherence to fixed rules, and a jeal- 


jousy of judicial discretion, which have in no 
| country , | believe, been carried to such a length. 
| Hence precedents of adjudged cases, becoming 
authorities for the future, have been constantly 


But these 
authorities being frequently unreasonable and in- 
consistent, partly from the infirmity of all human 
freason, partly from the imperfect manner in 
| which a number of unwarranted and incorrect 
\reporters have handed them down, later judges 
|grew anxious to elude by impalpable distinctions 
;what they did not venture to overturn. In 
{some instances this evasive skill has been applied 
Those who are mode- 
rately conversant with the history of our law will 
easily trace other circumstances that have co-op- 
erated in producing the technical and subtle sys- 
tem, which regulates the course of real property. 
|For as that formed almost the whole of our an- 
|cient jurisprudence, it is there that we must 
\seek its original character. But much of the 
|same spirit perv ades every part of the law. No 
} tribunals of a civilized people ever borrowed so 
llittle, even of illustration, from the writings of 
philosophers, or from the institutions of other 
}countries. Hence law has been studied, in gen- 
leral, rather as an art than a science, with more 
solicitude to know its rules and distinctions, 


jargument in questions of mere law. 





as well as|than to perceive their application to that foi 
It is diffi- | which all rules of law ought to have been estab- 


ilished, the maimtenance of public and private 
rights. Nor is there any reading more jejune 
and unprofitable to a philosophical mind than 
that of our ancient law-books. Later times have 
introduced other inconveniences, till the vast ex- 
tent and multiplicity of our laws have become a 
| practical evil of serious importance; and an evil 
which, between the timidity of the legislature 
on the one hand, and the selfish views of practi- 
| tioners on the other, is likely toreach in no long 


noted, and form indeed almost the sole ground of 
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period, an intolerable excess. Deterred by an 
interested clamor against innovation from abro- 
gating what is useless, simplifying what is com- 
plex, or determining what is doubtful, and al- 
ways more inclined to stave off an immediate 
difficulty by some patchwork scheme of modifica- 
tions and suspensions, than to consult for pos- 
terity in the comprehensive spirit of legal philos- 
ophy, we accumulate statute upon statute, and 
precedent upon precedent, till no industry can 


acquire, nor any intellect digest the mass of 


learning that grows upon tlie panting student; 
and our jurisprudence seems not unlikely to be 
simplified in the worst and least honorable man- 
ner, a tacit agreement of ignorance among its 
professors. Much indeed has already gone into 
desuetude within the last century, and is known 


only as an occult science by a small number of 


adepts. We are thus gradually approaching the 
crisis of a necessary reformation, when our laws 
like those of Rome, must be cast into the cruci- 
ble. It would be a disgrace to the nineteenth 
century, if England could not find her Tribo- 
nian.* 

This establishment of a legal system, which 


must be considered as complete at the end of|words that indicate the current principles of that| gentry. 


Henry III.’s reign, when the unwritten usages 
of the common law as well as the forms and pre- 
cedents of the courts were digested into the 
great work of Bracton, might in some respect, 
conduce to the security of public freedom. For, 
however highly the prerogative might be strain- 
ed, it was incorporated with the law, and treated 
with the same distinguishing and argumentative 
subtlety as every other part of it. Whatever 
things, therefore, it was asserted that the king 
might do, it was a necessary implication, that 
there were other things which he could not do; 
else it were vain to specify the former. It is not 
meant to press this too far; since undoubtedly the 
bias of lawyers towards the prerogative was 
sometimes too discernible. But the sweeping 
maxims of absolute power, which servile judges 
and churchmen taught the Tudor and Stuart 
princes, seem to have made no progress under 
the Plantagenet line. 

Whatever may be thought of the effect which 
the study of the law had upon the rights of the 

*Whitelocke, just after the Restoration, com- 
plains that ‘*.Vow the volume of our statutes is 
grown or swelled to a great bigness.”” The vol- 
ume! What would he have said to the monstrous 
birth of a volume triennially, filled with laws, 
professing to be the deliberate work of the legis- 
lature, which every subject is supposed to read, 
remember and understand! The excellent sense 
of the following sentences from the same passage 
may well excuse me for quoting them, and per- 
haps, in this age of bigoted averseness to innova- 
tion, I have need of some apology for what I have 
ventured to say in the text. ‘*I remember the 
opinion of a wise and learned statesman and law- 
yer (the Chancellor Oxenstiern) that multiplicity 
of written laws do but distract the judges, and 
render the law less certain; that where the law 
sets due and clear bounds betwixt the preroga- 
tive royal, and the rights of the people, and gives 
remedy in private causes, there needs no more 
laws to be increased; for thereby litigation will 
be increased likewise. It were a work worthy 
of a parliament, and cannot be done otherwise, 
to cause a review of all our statutes, to repeal 
such as they shall judge inconvenient to remain 
in foree; to confirm those wich they shall think 
fit to stand, and those several statutes which are 
confused, some repugnant to others, many touch- 
ing the same matter, to be reduced into certainty, 
all of onesubject into one statute, that perspicuity 
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‘subject, it conduced materially to the security of| At length, about the middle of the thirteenth 
\good order by ascertaining the hereditary suc-|century, the lawyers applied to the crown the 
,cession of the crown. Five kings, out of seven|same strict principles of descent which regulate 
,that followed William the Conqueror, were usur-|a private inheritance. Edward I. was proclaim- 
pers, according at least to modern notions. Of|ed immediately upon his father’s death, though 
these, Stephen alone encountered any serious| absent in Sicily. Something however of the old 
Opposition upon that ground; and with respect] principle may be traced in this proclamation, is- 
to him, it must be remembered that all the ba-|sued in his name by the guardians of the realm, 
rons, himself included, had solemnly sworn to| where he asserts the crown of England * to 
‘maintain the succession of Matilda. Henry II.|have devolved upon him by hereditary succes- 
| procured a parliamentary settlement of the crown|sion and the will of his nobles.’’ These last 
upon his eldest and second sons; a strong pre-| words were omitted in the proclamation of Ed- 
sumption that their hereditary right was not ab-| ward II.;* and it became a fundamental maxim 
isolutely secure. A mixed notion of right and|in the law of England that the king never dies. 
choice in fact prevailed as to the succession of|The coronation oath and the recognition of the 
jevery European monarchy. ‘The coronation-| people at that solemnity, are formalities which 
oath and the form of popular consent then re-|convey no right either to the sovereign or the 


quired were considered as more material, at least| people, though they may testify the duties of 


\to perfect a title, than we deem them at present. | each. 
They gave seisin, as it were, of the crown, and,| I cannot conclude the present chapter without 
in cases of disputed pretensions, had a sort of|observing one most prominent and characteristic 
judicial efficacy. The Chronicle of Dunstable| distinction between the constitution of England 
says, concerning Richard I., that he was ‘‘ele-/and that of every other country in Europe; I 
vated to the throne by hereditary right, after a| mean, its refusal of civil privileges to the lower 
solemn election by the clergy and people:”|nobility, or those whom we denominate the 
In France, in Spain, in Germany, 
jage. It is to be observed, however, that Richard| wherever in short we look, the appellations of 
took upon him the exercise of royal prerogatives, | nobleman and gentleman have been strictly syn- 
| without waiting for his coronation. The succes-|onymous. Those entitled to bear them by de- 
sion of John has certainly passed in modern|scent, by tenure of land, by office or royal crea- 
times for an usurpation. I do not find thatit|/tion, have formed a class, distinguished by 
was considered as such by his own contempora-| privileges inherent in their blood from ordinary 
\ries on this side of the channel. The question| freemen. Marriage with noble families, or the 
\of inheritance between an uncle and the son of| purchase of military fiefs, or the participation of 
his deceased elder brother was yet unsettled, as| many civil offices were, more or less, interdicted 
|we learn from Glanvil, even in private succes-|to the commons of France and the empire. Of 
‘sion. In the case of sovereignties, which were| these restrictions, nothing, or next to nothing, 
sometimes contended to require different rules} was ever known in England. The law has ne- 
|from ordinary patrimonies, it was, and continued | ver taken notice of gentlemen.t Fromthe reign 
'very long to be, the most uncertain point in pub-|of Henry III. at least, the legal equality of all 
lic law. John’s a to the crown might/ ranks below the peerage was, to every essential 
|therefore be such as the English were justified purpose, as complete as at present. Compare 
in admitting, especially as his reversionary title|two writers nearly contemporary, Bracton with 
‘seems to have been acknowledged in the reign| Beaumanoir, and mark how the customs of France 
of his brother Richard. If indeed we may place|and England are distinguishable in this respect. 
reliance on Matthew Paris, Archbishop Hubert,| The Frenchman ranges the people under three 
jon this occasion, declared in the most explicit) divisions, the noble, the free, and the servile ; 
terms that the crown was elective, giving even|our countryman has no generic class, but free- 
to the blood royal no other preference than their| dom and villenage. No restraint seems ever to 
merit might challenge. Carte rejects this as aj have lain upon marriage; nor have the children 
fiction of the historian; and it is certainly a|even of a peer been ever deemed to lose any pri- 
‘strain far beyond the constitution, which, both | vilege by his union with acommoner. The pur- 
before and after the conquest, had invariably acter ——— 
limited the throne to one royal stock, though not| III. andthe Duke of Brabant’s daughter. Edwin 
strictly to its nearest branch. In a charter of|therein promises, that if his son should die be- 
the first year of his reign, John calls himself) fore him, leaving male issue, he will procure the 
king ‘* by hereditary right, and through the con-| consent of his barons, nobles, and cities, (that is, 
sent and favor of the church and people.” of parliament; nodles here meaning knights, if 
It is deserving of remark, that during the re-|the word has any distinct sense,) for such issue 

'bellions against this prince and his son Henry |to inherit the kingdom; and if he die leaving a 
\III., not asyllable was breathed in favor of Elea-|daughter only, Edward or his heir shall make 
nor, Arthur’s sister, who, if the present rules of|such provision for her as belongs to the daughter 
succession had been established, was the un-|ofaking. It may be inferred from this instru- 
\doubted heiress of his right. The barons chose | ment, that in Edward’s intention, if not by the 
rather to call in the aid of Louis, with scarce a|constitution, the Salic law was to regulate the 
‘shade of title, though with much better means of | succession of the English crown. This law, it 
maintaining himself. One should think that|must be remembered, he was compelled to admit 
men, whose fathers had been in the field for|in his claim on the kingdom of France, though 
Matilda, could make no difficulties about female | with a certain modification, which gave a pre- 
succession. But I doubt whether, notwithstand-|text of title to himself. 

‘ing that precedent, the crown of England was| *Walsingham however asserts, that Edward 
‘acknowledged to be capable of descending to a/II. ascended the throne non tam jure hereditario 
female heir. Great averseness had been shown| quam unanimi assensu procerum et magnatum, 
by the nobility of Henry I. to his proposal of set-|p. 95. Perhaps his Latin is worse than his law, 
‘thng the kingdom on his daughter. And fromjand he might intend to say, that the king had 
a remarkable passage which I shall produce in a | not only his hereditary title, but the free consent 
note, it appears that even in the reign of Edward | of his barons. 2 

II]. the succession was supposed to be confined} It is hardly worth while, even for the sake 
to the male line.* of obviating cavils, to notice as an exception the 





and clearness may appear in our written laws,| _— (tieesind as lita 
which at this day few students or sages can find’ *This is intimated by the treaty made in 1339, 
in them.” for a marriage between the eldest son of Edward 


istatute of 23 H. VI. c. 14. prohibiting the elec- 
‘tion of any who were not born gentlemen for 





knights of the shire. 
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